PLANNING COMMISSION

SPECIAL MEETING

THURSDAY, JUNE 1, 2017

6:00 - 9:00 PM

CITY OF COUNCIL CHAMBER
BAINBRIDGE ISLAND 280 MADISON AVE N

BAINBRIDGE ISLAND, WA 98110

AGENDA

6:00 PM CALL TO ORDER
Call to Order, Agenda Review, Conflict Disclosure

6:05 PM PUBLIC COMMENT
Accept public comment on off agenda items.

6:20 PM CRITICAL AREAS ORDINANCE
Christy Carr, Senior City Planner

7:45 PM BREAK
7:55 PM RESUME CRITICAL AREAS ORDINANCE
8:55 PM NEW/OLD BUSINESS

9:00 PM ADJOURN

**TIMES ARE ESTIMATES”

Public comment time at meeting may be limited to allow time for Commissioners to deliberate. To provide additional
comment to the City outside of this meeting, e-mail us at pcd@bainbridgewa.gov or write us at Planning and
Community Development, 280 Madison Avenue, Bainbridge Island, WA 981 10

For special accommodations, please contact Jane Rasely, Planning & Community
Development 206-780-3758 or at jrasely@bainbridgewa.gov




‘ CITY OF
o BAINBRIDGE
¥ [ISLAND

DEPARTMENT OF PLANNING AND COMMUNITY DEVELOPMENT

MEMORANDUM

Date: June 1, 2017

To: Planning Commission
From: Christy Carr, AICP

Senior Planner

Subject: Critical Areas Ordinance Update

1. Discussion on critical aquifer recharge areas will be continued. Staff will provide proposed revisions to
BIMC Section 16.20.120 (Aquifer Recharge Areas).

Planning Commission Action: Review the Critical Areas Ordinance, Section 16.20.120 (Aquifer Recharge
Areas).

2. Geologically hazardous areas will be introduced. Staff will present best available science and discuss
potential revisions.

Planning Commission Action: Review the Critical Areas Ordinance, Section 16.20.150 (Geologically
Hazardous Areas).

3. Time allowing, commission members will have the opportunity to provide input on the sections
previously discussed, including “general,” fish and wildlife habitat conservation areas, frequently
flooded areas and wetlands. The current working draft of these sections was provided at the May 25,
2017 meeting. Future working drafts will highlight any changes.

Planning Commission Action: Review the Planning Commission Review Package from May 25, 2017
meeting and be prepared to provide input on specific topics or language, as needed.

4. Schedule update:

June 1: Aquifer recharge areas, geologically hazardous areas

June 8: Geologically hazardous areas, review (document provided in its entirety)
June 9: Public hearing notice published

June 15: Review/discussion

June 19: Public hearing/discussion

June 22: Recommendation

Staff will provide review material for each meeting; however, it may not be included in the advance
agenda packet.
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NAVIGATE CRITICAL AREAS ORDINANCE UPDATE
- BAINBRIDGE CONTINUED DISCUSSION ITEMS FROM MAY 11, 2017
charting our future together P NING COMMISSION MEETING

Standards for Existing Development -- Options

Standard:

e No increase in the footprint of the structure or use within the
critical area or buffer

e Expansion of footprint allowed to increase by percentage (20-25
percent range)

e Expansion of footprint allowed to increase by square footage by
use (e.g.; 500 sf residential, 1000 commercial, 2000 sf
industrial/institutional)

e Same as new construction — mitigation sequencing used and all
impacts mitigated

e Same as new construction — buffer modification or RUE request

Location:

e Expansion allowed anywhere within critical area or buffer

e Expansion allowed only within buffer (not critical area itself — face
of slopes, historic landslides, wetlands)

e Expansion allowed no closer to the critical area than the existing
structure (cannot extend existing ground coverage toward the
critical area)

Criteria:

e Expansion allowed only if there is no increased risk to life or
property due to geological hazard

e Expansion allowed only if historic site impacts are mitigated

e One-time expansion only
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NAVIGATE CRITICAL AREAS ORDINANCE UPDATE
- BAINBRIDGE CONTINUED DISCUSSION ITEMS FROM MAY 11, 2017
charting our future together P NING COMMISSION MEETING

Buffers — Options

e Current buffer scheme uses function (water quality and habitat —
based on score from rating form) and impact of land use (high,
moderate, and low)

e Ecology considers this the most flexible scheme since it
acknowledges the function of the wetland and the type of
proposed land use. Other schemes are considered less flexible
because the widest buffer is applied to be the most protective
absent knowing the type of land use and its potential impacts.

e Only 45 wetlands (less than 9 percent) are located in land use
designations considered to have a high impact of land use if R-2 is
switched to moderate. The majority of R-2 parcels are shoreline
parcels, or within close proximity to the shoreline.

e Current proposed revisions include a new provision to allow
buffer width reduction from high impact to moderate impact if
any PHS present is protected with vegetated corridor and
measures to reduce typical impacts are applied. This is supported
by Ecology in their guidance for CAO updates.

e Recommendations:

0 Keep flexible buffer scheme using function and impact of
land use.

O Consider R-2 designation “moderate” impact of land use.

O Include proposed provision to allow buffer width reduction
from high impact to moderate impact



Chapter 16.20

16.20.140110 Frequently flooded areas.

A. Designation and mapping. Frequently flooded areas include all areas of special
flood hazard as mapped within the city, and other areas that could be threatened by
flooding. The city uses Chapter 15.16, Flood Damage Prevention, adopted herein by
reference, which provides the basis for establishing areas of special flood hazard.

B. Development in frequently flooded areas shall be subject to the provisions in
Chapter 15.16, Flood Damage Prevention. Areas within the city’s shoreline jurisdiction
are regulated by the city’s shoreline master program (Chapter 16.12).




Chapter 16.20

CRITICAL AREAS

16.20.100 Fish and wildlife habitat conservation areas

A. Applicability

This section applies to all Fish and Wildlife Habitat Conservation Areas as classified in
BIMC 16.20.130.XX except those located within the city’s shoreline jurisdiction, which
are regulated by the city’s shoreline master program (BIMC 16.12).

B. Fish and Wildlife Habitat Conservation Areas Categeries: include:

1. Streams. Within the city of Bainbridge Island streams shall include those areas which
meet the definitions in BIMC 16.20.XX (Definitions). Streams shall be classified in
accordance with the Washington Department of Natural Resources water typing system
(WAC 222-16-030) hereby adopted in its entirety by reference and summarized as
follows:

a. Type F: streams which contain fish habitat pursuant to BIMC 16.20.XX
(Definitions);
1. Anadromous fish-bearing streams: streams in which anadromous fish are
known to occur. As of 2017, anadromous fish-bearing streams are known
to include Springbrook Creek, Dripping Water Creek, Manzanita Creek,
Murden Creek/Woodward Creek, Cooper Creek, The Ravine, Mac’s Dam
Creek, and two unnamed streams (Blakely Harbor and Schel
Scheb/Pleasant Beach); and
1i. Non-anadromous fish-bearing streams: streams which do not support
anadromous fish populations and do not have the potential for anadromous
fish occurrence because of natural barriers to fish passage or lack of
suitable habitat. These streams may be re-classified to anadromous fish-




bearing streams if anadromous fish presence is documented in the future
due to change in conditions (e.g.; blockage removed).

b. Type Np: perennial non-fish habitat streams; and

c. Type Ns: seasonal non-fish habitat streams.

2. Habitats recognized by federal or state agencies for federal- and/or state-listed
endangered, threatened, sensitive and candidate/monitored species which presence is
documented in maps or databases available to City of Bainbridge Island.

3. Areas that contain habitats and species of local importance.

4. Biodiversity areas and corridors as defined in the 2008 Washington Department of Fish
and Wildlife Priority Habitat and Species List, or as amended.

5. Areas targeted for preservation by federal, state and/or local government which
provide fish and wildlife habitat benefits, such as important waterfowl areas identified by
the U.S. Fish and Wildlife Service or Washington Department of Fish and Wildlife.

6. All areas within the city of Bainbridge Island meeting one or more of these criteria,
regardless of any formal identification or mapping, are hereby designated critical areas
and are subject to the provisions of this chapter and shall be managed consistent with the
best available science, such as the Washington Department of Fish and Wildlife’s most
recent Management Recommendations for Priority Habitat and Species.

C. Mapping

The location and extent of all mapped critical areas shown on the city of Bainbridge
Island critical area maps are approximate and shall be used as a general guide only. The
type, extent and boundaries shall be determined in the field by a qualified professional
according to the requirements of this chapter. The critical area maps (provide hyperlink)
are adopted as part of this chapter and are incorporated herein by this reference.
Washington Department of Natural Resource (DNR) and Washington Department of Fish
and Wildlife maps are not the only source of data. Any request to change the city’s
existing map shall be accompanied by a report from a qualified professional that includes
a description of the critical area and a summary of how it meets the definitions in BIMC
16.20.XX. The inventory and cited resources are to be used as a guide for the city, project
applicants, and/or property owners, and may be continuously updated as new or altered
critical areas are identified

D. Permit and review procedures

1. Any development, use or activity within any fish and wildlife habitat conservation area
shall require a critical area permit unless it qualifies as an exempt activity, as provided in
BIMC 16.20.160.XX.




2. Critical area permits shall be reviewed pursuant to the criteria in BIMC 16.20.XX and
any applicable state or federal management recommendations.

3. Applications for critical area permits for fish and wildlife habitat conservation areas
shall include:

a. City of Bainbridge Island Master Land Use Application (hyperlink): and
b. Habitat Management Plan (HMP) prepared in accordance with BIMC
16.20.XX.

4. The City may request technical review of a HMP from other agencies to ensure
consistency with state, federal or tribal management recommendations.

E. Development Standards — Streams

1. All designated streams require a buffer pursuant to Table X. Buffers shall remain as
undisturbed native vegetation areas for the purpose of protecting the integrity, function,
and value of stream resources. Any buffer modification proposed shall be through an
approved Buffer Enhancement Plan. No uses or activities shall be allowed within the
buffer unless allowed by this section. If the buffer has previously been disturbed, the
director may require the disturbed buffer arca be revegetated pursuant to an approved
Buffer Enhancement Plan meeting the requirements of BIMC 16.20.160.XX. No refuse,
including but not limited to household trash, yard waste and commercial/industrial refuse,
shall be placed in the buffer.

2. The required minimum buffers listed in Table X are based on the assumption that the
buffer is well vegetated with native species appropriate to the site. If the buffer does not
consist of vegetation adequate to provide stream protection and buffer functions, the
director may require that the buffer be planted to achieve such protection and function.

Table X. Stream Buffers

Stream Type Buffer Width
F (anadromous) 200
F (non-anadromous) 150
Np 100
Ns (connected to F or Np) 75
Ns (not connected to F, Np) 50

3. Buffer distances shall be measured from the ordinary high water mark (OHWM) or
from the top of the bank where the OHWM cannot be identified. Buffers-shall-be
ed in thei | Lition.




4. The buffer width shall be increased to include streamside wetlands which provide
overflow storage for stormwater, feed water back to the stream during low flow, or
provide shelter and food for fish. In braided channels, the ordinary high water mark or
top of bank shall be defined so as to include the entire stream feature.

5. Streams in Ravines - Buffers. For streams in ravines outside the Mixed Use Town
Center with ravine sides 10 feet or greater in height, the buffer width shall be the greater
of:

i. The buffer width required for the stream type; or

ii. A buffer width which extends 25 feet beyond the top of the ravine.

6. Increased buffer provisions. The director may increase buffer widths, up to 50 percent
greater than the applicable buffer set in this chapter for critical areas with known
locations of endangered, threatened, or state monitor or priority species for which a
habitat management plan indicates a larger buffer is necessary to protect habitat values
for such species. Such determination shall be based on site-specific and project-related
conditions.

7. Structure or hard surface setback. A structure or hard surface setback line of fifteen
feet is required from the edge of any stream buffer. Minor structural or impervious
surface intrusions into the areas of the setback, such as but not limited to fire escapes,
open/uncovered porches, landing places, outside walkways, outside stairways, retaining
walls, fences and patios, may be permitted if the department determines upon review of
an analysis of buffer functions submitted by the applicant, that such intrusions will not
adversely impact the stream. The functional analysis shall include a functional
methodology supported by best available science. The setback shall be identified on a site
plan and filed as an attachment to the notice on title as required by Section 16.20.XX
(Notice on Title).

8. Buffer Modification. On each site, only one of the following modifications to buffer
widths may be allowed provided the applicant demonstrates the need for modification
through mitigation sequencing pursuant to BIMC 16.20.XX.

a. Buffer Width Averaging. The width of a required buffer may be averaged if the
applicant can demonstrate that averaging can provide equal or greater functions and
values as would be provided under the required buffer this will improve the protection of
stream functions and all of the following conditions are met:

i. The total area of buffer after averaging is equal to the area required without
averaging.

ii. The buffer at its narrowest point is never less than 75 percent of the required
width.




b. Buffer Width Reduction. The width of a required buffer may be reduced if the
applicant can demonstrate that the reduction will provide equal or greater functions and
values as would be provided under the required buffer this will improve the protection of
stream functions and all of the following conditions are met:

1. The buffer may not be reduced more than 25 percent of its required width.
1i. Native vegetation on other portions of the site is retained in order to offset
habitat loss from buffer reduction.

c. Any request for buffer modification outlined above (BIMC 16.20.160.XX-XX) shall be
reviewed in conjunction with the underlying land use or construction permit. A critical
area permit is not required. Requests for buffer averaging or buffer reduction shall
include a buffer enhancement plan prepared by a qualified consultant that meets the
requirements of BIMC 16.20.XX. Buffer enhancement plans shall be reviewed pursuant
to the criteria in BIMC 16.20.XX.

d. The City may request technical review of a HMP from other agencies to ensure
consistency with state, federal or tribal management recommendations.

e. Any other buffer modification, other than non-compensatory enhancement, requires a
Reasonable Use Exception pursuant to BIMC 16.20.XX.

E. Development Standards — Fish and Wildlife Habitat Conservation Areas

1. All uses and activities within known fish and wildlife habitat conservation areas
require submittal and approval of a Habitat Management Plan (HMP) as specified in
BIMC 16.20.XX (Critical area reports). The HMP shall consider measures to retain and
protect the wildlife habitat and shall consider the effects of land use intensity, buffers,
setbacks, impervious surfaces, erosion control and retention of existing native vegetation.

2. In the case of bald eagles, the HMP shall comply with the federal Bald and Golden
Eagle Protection Act (16 USC 668) to avoid impacting eagles and their habitat.

F. Development standards for specific development, uses and activities. The following
development, uses and activities may be allowed within fish and wildlife habitat
conservation areas and their buffers. Any proposal for the following development, uses
and activities requires a critical area permit pursuant to BIMC 16.20.XX and shall
comply with the standards of this section and other applicable state, federal and local
regulations. The Director may waive the requirement for a HMP when project impacts
are demonstrated to be de minimis through mitigation sequencing pursuant to BIMC
16.20.XX.

1. Stream Crossings. Any private or public road or driveway expansion or construction
whiehis allowed-and-must proposed to cross streams classified within this chapter, shall



comply with the following minimum development standards. All other state and local
regulations regarding water crossing structures shall apply, and the use of the Water
Crossing Design Guidelines (WDFW, 2013), or as amended, is encouraged.

a. Bridges or bottomless culverts shall be required for all Type F streams
which-have Ssalmenid-breeding-habitat. Other alternatives may be allowed upon
submittal of a Habitat Management Plan which demonstrates that other alternatives
would not result in significant impacts to the fFish and wWildlife c€onservation aArea,
and as determined appropriate through the Washington-State Department-of Fish-and
Wildlifer-Hydraulics Project Approval (HPA) process administered by the Washington
Department of Fish and Wildlife. The plan must demonstrate that salmon habitat will be

replaced-ena1t+tratie not be reduced in area or function.
b. Crossings shall not occur in Ssalmenid-spawning-areas anadromous fish-

bearing streams unless no other feasible crossing site exists. For new development
proposals, if existing crossings are determined to adversely impact salmon spawning or
passage areas, new or upgraded crossings shall be located as determined necessary
through coordination with the Washington State Department of Fish and Wildlife;

c. Bridge piers or abutments shall not be placed in either the floodway or
between the ordinary; high water marks unless no other feasible alternative placement
exists;

d. Crossings shall not diminish flood carrying capacity;

e. Crossings shall serve multiple properties whenever possible;

f. Where there is no reasonable alternative to providing a conventional
culvert, the culvert shall be the minimum length necessary to accommodate the permitted
activity.

2. Stream Relocations. Stream relocations shall not be allowed unless for the purpose of

flood protection and/or fisheries restoration shal-enbybe-permitted-when-adheringto-the

fellowing minimum performaneestandards-and and only when consistent with a
Washington State Department of Fish and Wildlife Hydraulic Project Approval (HPA)

process and the following minimum performance standards:

a. The channel, bank, and buffer areas should are be-replanted with native or
equivalent vegetation that replicates a natural, undisturbed riparian condition;

b. For those sherelands-and waters designated as Frequently Flooded Areas
pursuant to BIMC 16.20.1420, a professional engineer licensed in the State of
Washington shall provide information demonstrating that the equivalent base flood
storage volume and function will be maintained; and



c. Relocated stream channels shall be designed to meet or exceed the
functions and values of the stream to be relocated.

3. Pesticides, Fertilizers and Herbicides. No pesticides, herbicides or fertilizers may be
used in Fish and Wildlife Conservation Areas or their buffers, except those approved by
the U.S. Environmental Protection Agency (EPA) and approved under a Washington
Department of Ecology POE Water Quality Modification Permit for use in Efish and
Wwildlife Hhabitat Econservation Aarea environments-Where-approved;-herbicides-must
be: and applied by a licensed applicator in accordance with the safe application practices
on the label.

4. Land Divisions and Land Use Permits. All land divisions and land uses proposed on a
site that includes Fish and Wildlife Habitat Conservation Areas shall comply with the
following procedures and development standards:

a. The open water area of lakes, streams, and tidal lands shall not be
permitted for use in calculating minimum lot area.

b. Land division approvals shall be conditioned so that all required buffers are
designated as an easement or covenant encumbering the buffer. Such easement or
covenant shall be recorded together with the land division and represented on the final
plat, short plat or binding site plan.

c. In order to avoid the creation of non-conforming lots, each new lot shall
contain at least one building site that meets the requirements of this chapter, including
buffer requirements for fish and wildlife habitat conservation areas. Each lot must also
have access and a sewage disposal system location that are suitable for development
which do not adversely impact the Fish and Wildlife Conservation Area.

d. After preliminary approval and prior to final land division approval, the
Director may require that the common boundary between a required buffer and the
adjacent lands be identified using permanent signs. In lieu of signs, alternative methods
of buffer identification may be approved when such methods are determined by the
Director to provide adequate protection to the aquatic buffer.

45 Agrlcultural Restrlctlons I-H—&H—deve}epmeﬂt—pfepesﬁs—“%eh—we’c&d—pefmﬁ

new structures accessory to agriculture use are prohlblted in fish and wildlife habitat
conservation areas and their buffers. Existing, ongoing agricultural shall utilize best
management practices so as to not result in a net loss of the functions and values of

wetlands. Existing, ongoing agriculture shall avoid impacts to wetlands by either:

a. Implementation of a farm resource conservation and management plan agreed
upon by the Kitsap Conservation District and agriculture operator to protect and enhance
water quality; or

b. Installation of fencing no closer to the stream than the outer edge of its required
buffer.




56. Trails and Trail-Related Facilities. Construction of public and private trails and trail-
related facilities, such as benches, interpretive centers, and viewing platforms, may be
allowed in Fish and Wildlife Habitat Conservation Areas or their buffers pursuant to the
following standards:

a. Trails and related facilities shall, to the extent feasible, be placed on
existing road grades, utility corridors, or other such previously disturbed areas;

b. Trails and related facilities shall be planned to minimize removal of trees,
shrubs, snags and important wildlife habitat;

c. Viewing platforms, interpretive centers, benches and access to them, shall
be designed and located to minimize disturbance of wildlife habitat and/or critical
characteristics of the affected conservation area;

d. Trails, in general, shall be set back from streams so that there will be no or
minimal impact to the stream from trail use or maintenance. Trails shall be constructed
with pervious surfaces when feasible.

67. Utilities. Placement of utilities within designated Fish and Wildlife Habitat
Conservation Areas may be allowed pursuant to the follow1ng standards:

_ab. Construction of utilities may be permitted in Fish and Wildlife Habitat
Conservation Areas or their buffers, only when no practicable or reasonable alternative
location is available and the utility eerrider meets the requirements for installation,

replacement of Vegetatron and malntenance outllned below &nd—as—requ&ed—p&rs&aﬁt—te

be Sewer or on-site Sewage Utrhty Constructlon of sewer lines or on—srte
sewage systems may be permitted in Fish and Wildlife Habitat Conservation Areas or
their buffers when the applicant demonstrates it is necessary to meet sState and/or local
health code requirements; there are no other practicable alternatives available; and
construction meets the requirement of this section. Joint use of the sewer utility eerrider
by-otherutilities may be allowed.

cd. New utilitiesy eerridors shall not be allowed in Fish and Wildlife Habitat
Conservation Areas with known locations of federal or state listed endangered, threatened
or sensitive species, heron rookeries or nesting sites of raptors which are listed as state
candidates except in those circumstances where an approved Habitat Management Plan
indicates that the utility eerrider will not significantly impact the conservation area;

de. New Utility Cerrider Construction. Utility eerrtder construction and
maintenance shall protect the environment of Fish and Wildlife Habitat Conservation
Areas and their buffers.



i. New utilitiesy eerridors shall be aligned whenever possible to avoid
cutting or root damage to trees greater than 12 inches in diameter at breast height (four
and one-half feet) measured on the uphill side.

1. Newutiityeorridors Any area of disturbance shall be revegetated with
appropriate natlve or equivalent vegetation at not less than pre-construction vegetation
densities or greater, immediately upon completion of construction or as soon thereafter as
possible due to seasonal growing constraints. The utility or landowner responsible for
installation shall ensure that such vegetation survives.

iii. Any additional eerrider access for maintenance shall be provided
wherever possible at specific points rather than by parallel roads. If parallel roads are
necessary, they shall be of a minimum width but no greater than 15 feet; and shall be
contiguous to the location of the utility corridor on the side away from the conservation
area.

f. Utility eerrider maintenance shall include the following measures to protect
the environment of regulated Fish and Wildlife Habitat Conservation Areas.

1. Utility towers showld-bepainted-with-brush-pad-errolerand-should
shall not be sandblasted or spray-painted;nersheuldlead-base-paints-beused. Lead-

based paint is prohibited.

ii. Pesticides, fertilizers and herbicides: No pesticides or fertilizers may
be used in Fish and Wildlife Conservation Areas or their buffers, except those herbieides
applied by a licensed applicator in accordance with the safe application practices on the
label.

78. Bank Stabilization.

a. A stream channel and bank may be stabilized when naturally occurring
earth movement threatens existing structures (defined as requiring a Building Permit
pursuant to the applicable building code), public improvements, unique natural resources,
public health, safety or welfare, or the only feasible access to property, and, in the case of
streams, when such stabilization results in maintenance of Fish and Wildlife Habitat,
flood control, and improved water quality.

b. Where bank stabilization is determined to be necessary, bioengineering or
other non-structural methods should be the first option for protection. Bulicheads-and
retatning-walls Structural methods, or hard stabilization, may only be utilized as-an
engieeringsolution where it can be demonstrated that an existing primary residential
structure cannot be safely maintained without such measures, and that the resulting
retaining-walhard stabilization is the minimum length necessary to provide a stable
building area for the structure. The Director may require that bank stabilization be
designed by a professional engineer licensed in the State of Washington with
demonstrated expertise in hydraulic actions of shorelines. Bank stabilization projects
may also require a City of Bainbridge Island clearing or grading permit and Hydraulic
Project Approval from the Washington Department of Fish and Wildlife.

c. Nonstructural streambank protective techniques are preferred to bulkheads
or other types of streambank armoring. Nonstructural techniques include but are not
limited to vegetation plantings and bioengineering.




8. Fencing and Signs. Prior to approval or issuance of permits for land divisions or other
new development, the Director may require that the common boundary between a
required buffer and the adjacent lands be identified using fencing or permanent signs. In
lieu of fencing or signs, alternative methods of buffer identification may be approved
when such methods are determined by the Director to provide adequate protection te for
the buffer.

14. Forest Practice, Class IV General and Conversion Option Harvest Plans (COHPs).
All timber harvesting and associated development activity, such as construction of roads,
shall comply with the provisions of this chapter, and the Stormwater Management
standards in Chapters 15.20 and 15.21 BIMC, including the maintenance of buffers,
where required.

15. Road/Street Repair & and Construction. Any private or public road or street
expansion or construction which may be allowed in a Fish and Wildlife Habitat
Conservation Area or its buffer shall comply with the following minimum development
standards:

a. No other reasonable or practicable alternative exists and the road or street
crossing serves multiple properties whenever possible;

b. Expansion or construction of any private or public road shall only be
allowed when adverse impacts cannet be avoided,

c. Public and private roads should provide for other purposes, such as utility
crossings, pedestrian or bicycle easements, viewing points, etc.; and

d. The road or street construction is the minimum necessary, as required by
the Department of Public Works, and shall comply with the Department of Public Works’
guidelines to provide public safety and mitigated stormwater impacts.

e. Construction time limits shall be determined in consultation with the
Washington State-Department of Fish and Wildlife in order to ensure habitat protection.
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Chapter 16.20

CRITICAL AREAS
Sections:
16.20.010 Purpose and intent
16.20.020 Applicability Interpretation; procedures;-and-programreview

16.20.030 Mitigation sequencing Definitions
16.20.040 Exemptions Applicability; exemptions;-and prior-development-aetivity
16.20.050 Standards for existing development Alternatives-to-preseriptive buffers

16.20.060 Administration Habitat-managementplans
16.20.070 Review procedures Variances

16.20.080 Reasonable use exceptions

’16.20.090 Aquifer recharge areasApplicationrequirements
16.20.100 Fish and wildlife habitat conservation areasMinimizing-impaetste

itieal
16.20.110 Frequently flooded areasMitigationplanrequirements

16.20.120 Geologically hazardous areas-Aquiferrecharge-areas
16.20.130 Wetlands Fish-and-wildlife habitat conservation-areas

16.20.140 The Winslow Ravine Erequenﬂy—ﬂeeded—&read 77777777777777777 ] _- { Commented [CC1]: See separate, specific critical area sections. ]

16.20.1850 Performance and maintenance surety

777777777777777777777777777777777777777 ~ /{ Commented [CC2]: Move to review procedures, above. ]
16. 20 20160 Compllance and enforcement
1-6.—20.—250—86%‘9]‘—&!)% 7777777777777777777777777777777777777777 - ’{ Commented [CC3]: Move above under administration. ]
16.20.170 Critical area reports - { Commented [CC4]: New section. ]
16.20.180 Deﬁnitiorﬁ 77777777777777777777777777777777777777777 ’[ Commented [CC5]: Moved and revised section. ]

16.20.010 Purpose and intent.




A. The purpose of this chapter is to designate and classify ecologically sensitive and

hazardous areas as critical areas and to protect, maintain and restore these areas and their
functions and values, while also allowing for reasonable use of public and private

property.

B. This chapter is to implement the goals, policies, guidelines, and requirements of the

city comprehensive plan and the Growth Management Act (Chapter 36.70A RCW).

C. Critical areas provide a variety of valuable and beneficial biological and physical
functions that benefit the city and its residents, and/or may pose a threat to human safety
or to public and private property. The beneficial functions and values provided by critical
areas include, but are not limited to, water quality protection and enhancement, fish and
wildlife habitat, food chain support, flood storage, conveyance and attenuation of flood




waters, ground water recharge and discharge, erosion control, wave attenuation, and
protection from hazards.

D. By limiting adverse impacts to and alteration of critical areas, this chapter seeks to
accomplish the following goals:

1. Protect, maintain and restore healthy, functioning ecosystems through the
protection of unique, fragile, and valuable elements of the environment, including,

but not limited to, ground and surface waters, wetlands, fish and wildlife and their
habitats; and to conserve the biodiversity of plant and animal species;

2. Direct activities to less environmentally sensitive sites and mitigate unavoidable
impacts to critical areas by regulating alterations in and adjacent to critical areas;

3. Prevent cumulative adverse environmental impacts to water quality, wetlands,
and fish and wildlife habitat, and the overall net loss of wetlands, frequently
flooded areas, and habitat conservation areas;

4. Protect members of the public and public resources and facilities from injury
loss of life, or property damage due to landslides and steep slope failures, erosion,
seismic events, or flooding; and

5. Alert owners, potential purchasers, real estate agents, appraisers, lenders
builders, developers and other members of the public to natural conditions that pose

a hazard or otherwise limit development.

E. This chapter is to be administered with flexibility and attention to site-specific
characteristics. It is not the intent of this chapter to make a parcel of property unusable by
denying its owner reasonable use of the property, or to prevent the provision of public
facilities and services necessary to support existing development.

~_ - | Commented [CC6]: These sections moved to Administration,
; below.
program. }

- ’{ Commented [CC7]: The City does not have a non-regulatory




16.20.020 Applicability

Existing language from 16.20.040:

this-ehapter- This chapter applies to all development, uses and activities within areas or
adjacent to areas designated as critical areas unless identified as exempt in BIMC
16.20.040. No action shall be taken by any person, company, agency, governmental body
(including the City), or applicant, which results in any alteration of a critical area except
as consistent with the purposes, intent, requirements, development standards ebjeetives;
and goals of this chapter.

A. All proposed development, uses and activities subject to this chapter shall utilize
mitigation sequencing as follows:

1. Avoiding the impact altogether by not taking a certain action or parts of an action;

2. Minimizing impacts by limiting the degree or magnitude of the action and its
implementation, by using appropriate technology, or by taking affirmative steps to

avoid or reduce impacts;

— -| Commented [CC8]: GMA requires periodic updates based on
best available science. Implementation review can be done as
needed. Annual review may not be necessary or fit into Department
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3. Rectifying the impact by repairing, rehabilitating, or restoring the affected
environment;

4. Reducing or eliminating the impact over time by preservation and maintenance
operations during the life of the action;

5. Compensating for the impact by replacing, enhancing, or providing substitute
resources or environments, and;

6. Monitoring the impact and taking appropriate corrective measures.

B. The precautionary principle shall be applied in the review of any action, taken or
proposed, that does not conform to the requirements of this chapter. The burden of
proof that the action will cause no net loss falls on the applicant or the property owner.

j - {Commented [CC11]: Moved to separate section, above.
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A.C—Exemptions: Exempt activities are those that will not have a significant impact on
a critical area’s structure and function and are expected to be very short term. All exempt

activities shall use reasonable methods to avoid potential impacts to critical areas.
Exempt activities do not grant permission to degrade a critical area or ignore risk from
natural hazards. Any incidental damage to, or alteration of, a critical area that is not a
necessary outcome of the exempt activity shall be considered a violation of this chapter
and subject to enforcement and restoration under BIMC 16.20.XX.




The following activities are exempt from the requirements of this chapter and do not
require a critical areas permit and are not subject to any review or approval process

except where noted:

1. Emergencyies activities necessary to prevent an unanticipated and immediate threat to
that-threaten-the public health, safety and or welfare or th&t—peses an 1mmed1ate rlsk of
danger to property a 3 3
wbhehealﬂa—s&fefy—er—ﬂ&%ew&eﬂmem whlch requires actlon Wlthm a tlme frame too
short to allow compliance with this chapter. The person or agency undertaking such
action shall notify the director within one working day following commencement of the
emergency activity. Within 30 days, the director shall determine if the action taken was
within the scope of the emergency actions allowed in this subsection. If the director
determines that the action taken, or any part of the action taken, was beyond the scope of
an allowed emergency action, then enforcement provisions of BIMC 16.20.XX shall

apply.

After the emergency, the person or agency undertaking the action shall fully fund and
conduct necessary restoration and/or mitigation for any impacts to the critical area and

buffers resulting from the emergency action in accordance with an approved critical areas
report and mitigation plan. Restoration and/or mitigation activities must be initiated

within one year of the date of the emergency and completed in a timely manner.

2. Existing and 0©ngoing agricultural activities using best management practices as

included in a farm management plan developed by the Kitsap Conservation District. For
the purpose of this chapter, “existing and ongoing” means the activity has been conducted
and/or maintained within the past five years under a farm management plan or other best
management practices not resulting in a net loss of critical area functions and values.

3. Normal and routine maintenance of existing structures, landscaping and vegetation that
will not further impact or alter critical areas or buffers.

4. Normal and routine maintenance and operation of pre-existing retention/detention
facilities, biofilters and other stormwater management facilities, irrigation and drainage
ditches, fish ponds; provided, that such activities shall not involve conversion of any
wetland not currently being used for such activity. Any maintenance of ponds located in
stream habitat areas shall require approval from the Washington Department of Fish and
Wildlife.

5. Struetural Aalterations to existing legally constructed buildings and structures that do
not increase the struetural footprint within a critical area or its buffer, do not increase
risk to life or property, and do not introduce new adverse impacts to an-adjacent any
critical area or its buffer.




6. Normal and routine maintenance or repair of existing utility structures within a right-
of-way or existing utility corridor or easements, including the cutting, removal and/or

mowing of vegetation above the ground that utilizes best management practices and does
not expand the use, activity or structure further into the any critical area.

7. Forest practices conducted pursuant to Chapter 76.09 RCW, except Class IV (general
conversions) and Conversion Option Harvest Plans (COHP).

8. Chemical Applications. The application of herbicides, pesticides, organic or mineral-
derived fertilizers, or other hazardous substances, if necessary, provided, that their use
shall be restricted in accordance with Washington Department of Fish and Wildlife
Management Recommendations and the regulations of the Washington Department of
Agriculture, the U.S. Environmental Protection Agency, and Washington Department of

Ecology.

9. Minor Site Investigative Work. Work necessary for land use submittals, such as
surveys, soil logs, percolation tests, and other related activities, where such activities do

not require construction of new roads or significant amounts of excavation. In every case,

impacts to the critical area shall be minimized and disturbed areas shall be immediately
restored. Minor site investigative work may include educational and scientific research

activities.

10. Activities within the Improved Right-of-Way. Replacement, modification,
installation, or construction of utility facilities, lines, pipes, mains, equipment, or
appurtenances, when such facilities are located within the improved portion of the public
right-of-way or a city-authorized private roadway, except those activities that alter a
wetland or watercourse, such as culverts or bridges, or result in the transport of sediment
or increased storm water.

12. The construction of fences within critical area buffers provided the location does not
result in restricting wildlife movement, the location is the least impactful to the critical
area as possible, and there is no alternative to fencing to achieve the purpose of the fence.

13. Signs for marking critical area boundaries or hazards, interpretive signs and survey
markers.

B. The following uses and activities qualify as exempt activities only after review and
authorization by the city. These exempt activities do not require a critical areas permit.
Review and authorization may occur over-the-counter and requires a written letter of

approval.

1. Activities within a portion of a wetland buffer or fish and wildlife habitat conservation

area buffer separated from the critical area by an existing permanent substantial
improvement which serves to eliminate or greatly reduce the impact of the proposed




activity on the critical area are exempt from establishing the full required buffer width;
provided, that impacts to the critical area do not increase. The director shall review the

proposal to determine the likelihood of associated impacts. The director may require the
applicant to provide a critical areas report by a qualified professional that demonstrates
through a site assessment or functional analysis the interrupted buffer area is functionally
isolated from the critical area. The director shall consider the hydrologic, geologic, and/or
biological habitat connection potential and the extent and permanence of the physical
separation.

2. Select Vegetation Removal Activities

a. The removal of the following vegetation with hand labor or hand-held equipment when
the area of work is under 2,500 square feet in area and on slopes less than 15 percent:

i. Plants on the Washington State Noxious Weed Control Board list of noxious weeds;

ii. English ivy (Hedera helix);

iii. Himalayan blackberry (Rubus discolor, R. procerus);

iv. Evergreen blackberry (Rubus laciniatus);

v. English/Portuguese laurel (Prunus laurocerasus/ lusitanica)
vi. English holly (llex aquifolium);and

vii. Scot’s broom (Cytisus scoparius).

Removal of these invasive and noxious plant species shall be restricted to hand removal
or hand-held equipment unless permits or approval from the city or other appropriate
regulatory agencies have been obtained for approved biological or chemical treatments or
other removal techniques. Plants that appear on the Washington State Noxious Weed
Control Board list of noxious weeds must be handled and disposed of according to a
noxious weed control plan appropriate to that species. All removed plant material shall be
taken away from the site and appropriately disposed of except for large shrub or tree
species which may be left on site.

b. The removal of trees from critical areas and buffers that are hazardous, posing a threat
to public safety, or posing an imminent risk of damage to private property; provided, that:

i. The applicant submits a report from an International Society of Arboriculture (ISA)
Tree Risk Assessment Qualified (TRAQ) arborist that documents the hazard and
provides a replanting plan for replacement trees;

ii. Tree cutting shall be limited to pruning and crown thinning, unless otherwise
justified by a qualified professional. Where pruning or crown thinning is not
sufficient to address the hazard, trees should be removed or converted to wildlife
snags;

iii. All vegetation cut (tree stems, branches, etc.) shall be left within the critical area
or buffer unless removal is warranted due to the potential for disease or pest




transmittal to other healthy vegetation or unless removal is warranted to maintain
slope stability:;

iv. The land owner shall replace any trees that are removed with new trees at a
minimum ratio of two replacement trees for each tree removed (2:1) within one year
in accordance with an approved planting plan. Replacement trees may be planted at a
different, nearby location if it can be determined that planting in the same location
would create a new hazard or potentially damage the critical area. Replacement trees
shall be species that are native and indigenous to the site and a minimum of one to
two inches in diameter at breast height (dbh) for deciduous trees and a minimum of

six feet in height for evergreen trees as measured from the top of the root ball;

v. If a tree to be removed provides critical habitat, such as an eagle perch, a qualified
wildlife biologist shall be consulted to determine timing and methods of removal that
will minimize impacts;

vi. Hazard trees determined to pose an imminent threat or danger to public health or
safety, to public or private property, or of serious environmental degradation may be
removed or pruned by the land owner prior to receiving written approval from the
city; provided, that within 14 days following such action, the land owner shall submit
a planting plan that demonstrates compliance with the provisions of this title; and

vii. The applicant submits a statement from a geotechnical engineer that the proposed
tree(s) removal shall not create a net increase in geological instability, either on- or
off-site, as defined in BIMC 16.20.XX, if the tree(s) to be removed are located within
a landslide hazard area or its buffer.

c. Pruning of trees is exempt provided pruning operations remove no more living material
than what is necessary to achieve pruning objectives specified in a report by an
International Society of Arboriculture (ISA) certified arborist that documents
conformance with professional criteria for performing pruning operations as described in
ANSI A300 (Part 1 —2017) Tree, Shrub and Other Woody Plant Management — Standard

Practices (Pruning), as amended. Species, size, age, condition, and site shall be
considered and provided in the arborist report when specifying the location and amount
of live branches to be removed. The practice known as topping — the reduction of tree
size by cutting live branches and leaders to stubs, without regard to long-term tree health
or structural integrity — is prohibited.

3. Fish, Wildlife and Wetland Restoration Activities. Fish, wildlife, and/or wetland
restoration or enhancement activities not required as project mitigation; provided, that the

project is approved by the jurisdictional agency (Washington State Department of Fish
and Wildlife, U.S. Army Corps of Engineers, or other appropriate local, state, federal, or
tribal jurisdiction).







16.20.050 Standards for existing development

A. Existing structures and related improvements. Structures and related
improvements that were legally built or vested prior to the effective date of Ordinance
No. 2005-63 2017-XX that do not meet the setbaek-orbuffer requirements of this chapter
may continue to exist in their present form, and may be altered, including remodeled,
reconstructed, or expanded, if such alteration complies with the provisions of this
Section.

B. Existing structures;-netlocated-in-a-geologically hazardous-area;-that were
legally built or vested prior to the effective date of Ordinance No. 2005-03-2017-XX may

be altered if:
1. There is no change in the footprint of the building structure;

2. Theremedel Any interior work is entirely inside the existing building
structure;

3. There is no further encroachment into the critical area or its required
buffers required pursuant to this chapter unless a Varianee Reasonable Use Exemption is
first approved; erand

4. Any expansion of the butding footprint is exelusively-on-thesides-that-de
not-touch-the-buffers outside the critical area and its required buffer.

C. Existing property improvements other than structures, including driveways,
parking areas, yards and landscaped areas, play areas, storage areas, and similar
improvements that were legally established or vested prior to the effective date of
Ordinance No. 2005-03 2017-XX may be altered if:

1. There is no change in the location of the improvement;

2. Any alteration of the improvement is entirely inside of the existing
boundaries of the improvement;

3. There is no further encroachment into the critical area or its required
buffers unless a Varianee Reasonable Use Exemption is first approved; or

4. Any inerease-in expansion of the area footprint efthe-improvement is
exelusively-on-the sides-that do-not-touch-the buffers outside the critical area and its
required buffer.
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D. Alterations permitted by this Section shallnetbe-exemptfrom applicableCity

review-orpermitrequirements-er-must comply with other applicable City codes or land
use review requirements.

j - {Commented [CC14]: Moved to 16.20.160, specific to wetlands. ]
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Section deleted. No variances permitted to

deviate from critical areas regulations. RUEs granted to allow
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A. Interpretation. The provisions of this chapter shall be held to be minimum
requirements in their interpretation and application and shall be liberally construed to

serve the purposes of this chapter.

B. Procedures. The Director is authorized to adopt written procedures for the
purpose of carrying out the provisions of this chapter.

C. Inventory of Critical Areas. This chapter shall apply to all critical areas located
within the jurisdiction of the city. The approximate location and extent of these areas on
Bainbridge Island is displayed on various inventory maps available at the city’s
Department of Planning and Community Development. Maps and inventory lists are
guides to the general location and extent of critical areas. Critical areas not shown are
presumed to exist on Bainbridge Island and are protected under all the provisions of this
chapter. In the event that any of the designations shown on the maps or inventory lists
conflict with the site-specific conditions, site-specific conditions shall control.

D. Suspension — Revocation. In addition to other penalties provided for elsewhere,
the Director may suspend or revoke a permit if it is found that the applicant or permittee
has not complied with any or all of the conditions or limitations set forth in accordance
with this chapter, has exceeded the scope of work set forth in the permit, or has failed to

undertake the project in the manner set forth in the approved application.

E. Assessment relief. The City of Bainbridge Island, in imposing special assessments,

shall take into account the easements or perpetual conservation restrictions in critical
areas.

F. Other laws and regulations. No permit granted pursuant to this chapter shall
remove an applicant’s obligation to comply in all respects with the applicable provisions
of any other federal, state, or local law or regulation.

G. Conflict.

17
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1. General. When any provision of any other chapter of the BIMC conflicts with
this chapter (or any existing regulations, easements, covenants, or deed restrictions), that
which provides more protection to critical areas shall apply.

2. Shoreline Master Program. In case of conflict between the provisions of this
chapter and the provisions of the Shoreline Master Program, Chapter 16.12 BIMC, the
provisions of the Shoreline Master Program, Chapter 16.12 BIMC, shall prevail unless
the Critical Areas Ordinance provides greater protection for critical areas. However, the
classification or designation of any of the shoreline of Bainbridge Island shall not change
from what it is under the Shoreline Master Program as a result of any provisions of the
Critical Areas Ordinance.

H. Severability. If any clause, sentence, paragraph, section or part of this chapter or
the application thereof to any person or circumstances shall be adjudged by any court of
competent jurisdiction to be invalid, such order or judgment shall be confined in its
operation to the controversy in which it was rendered and shall not affect or invalidate the
remainder of any part thereof to any other person or circumstances and to this end the
provisions of each clause, sentence, paragraph, section or part of this law are hereby
declared to be severable.

‘16.20.070 Review procedures‘ _ - {Commented [CC19]: These sections moved from 16.20.090 and
77777777777777777777777777777777777777 .190.

A. Permit required. Any proposal to alter any critical area and/or required buffer
including, but not limited to, earthwork including grade and fill activity, alteration of site
hydrology including water temperature and characteristics of water sources, removal or
alteration of vegetation, and construction or siting of buildings, structures, facilities,
utilities, hard surfaces and other related infrastructure, shall require a critical area permit
unless it qualifies as an exempt activity, as provided in BIMC 16.20.160.XX.

B. Critical area permits, unless otherwise provided for in this chapter, shall be
reviewed and approved, approved with conditions, or denied pursuant to the
administrative review procedures in BIMC 2.16.030 unless a Reasonable Use Exception
is requested. Critical area permits shall be reviewed based on the proposal’s ability to
comply with all of the following criteria:

1. The proposal minimizes the impact on critical areas in accordance with
mitigation sequencing (BIMC 16.20.XX);

2. The proposal does not pose an unreasonable threat to the public health, safety, or
welfare on or off the development proposal site;

3. The proposal is consistent with the general purposes of this chapter and the
public interest;
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4. Any alterations permitted to the critical area are mitigated in accordance with
mitigation requirements in BIMC 16.20.XX and 16.20.XX;

5. The proposal protects the critical area functions and values consistent with the
best available science and results in no net loss of critical area functions and values;

6. The proposal addresses cumulative impacts of the action; and

7. The proposal is consistent with other applicable regulations and standards.

C. The city may condition the proposed activity as necessary to mitigate impacts to
critical areas and to conform to the standards required by this chapter.

D. Except as provided for by this chapter, any project that cannot adequately mitigate
its impacts to critical areas in the sequencing order of preferences in
BIMC 16.20.XX shall be denied.

E. Application required. Submittal Requirements: Any Aapplications for land use or
development proposals within critical areas or their buffers requires submittal of the

city’s Master Land Use Application (P100) to the Department of Planning and
Community Development in accordance with the requirements outlined in the city’s

Administrative Manual for Land Use Permits. shall-be-filed-with-the-information

requested-on-the-applicationforms-avatlable fromthe Departmentof Planningand
Community-Development—The applicant shall not be granted any approval or permission
to conduct development or land use in a critical area and/or its buffer prior to fulfilling

the requirements of this chapter.

BE. Support Information Requirements. A critical area permit application shall
include the following: %eﬂ—suppeft—mfefm&&eﬂ—ls—requﬁed byLGhe—DﬂFeetef H—shal—l

eontain-thefellowing an
B-4-ofthisseetion:

1. A site plan drawn to scale identifying locations of critical areas and their
buffers, location of proposed development, uses and activities, location and estimated
quantity of earthwork and vegetatlon clearlng and location and type of dramage features

or infastructure. A-de

19



42. Any critical area report or study required by this chapter. Such reports or
studies shall be prepared by qualified professionals in the area of concern as defined in
BIMC 16.20.XX (Definitions), and in accordance with the requirements provided in

BIMC 16.20.XX (Critical Areas Reports) whe-shall-be-selected-fromalistof approved
consultantsprepared-by-the Director: as [ollows:

= {Commented [CC20]: To be confirmed as part of CARA review. ]

\c Geologically hazardous area study: ﬂinglneerlng geologist; geotechnical - {Commented [CC21]: To be confirmed as part of geologically }
engineer, pr0V1ded tha'[. hazardous areas review.

i. An engineering geologist may provide a study, including interpretation,
evaluation, analysis, and application of geological information and data and may predict
potential or likely changes in types and rates of surficial geologic processes due to
proposed changes to a location, provided it does not contain recommended methods for
mitigating identified impacts, other than avoidance, structural impacts to, or suitability of
civil works; and

ii.Engineering geologists may not provide engineering recommendations
or design recommendations, but may contribute to a complete geotechnical report that is
co-sealed by a geotechnical engineer.

d. Stream buffer enhancement planStream; riparian-area;drainage-corridoer

study: Biologist with stream ecology expertise; fish or wildlife biologist; a civil engineer
may provide studies for drainage, surface and subsurface hydrology, and water quality;

e. Wetland buffer enhancement plan, wetland critical area report, wetland
mitigation plan:Wetlandrepert: Wetlands specialist.

f. Habitat Management Plans: Wildlife biologist and/or fisheries biologist.

2. The Director is authorized to may-in-some-cases retain experts at the
applicant’s expense and request review from other jurisdictional agencies to assist in the
review of application materialsstudies; and

3. Any additional information determined as relevant by the Director.;-and
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G.Noticeon Titld

1. The owner of any property with field-verified presence of critical area or buffer on
which a development proposal is submitted shall file for record with the Kitsap County
auditor a notice approved by the Director in a form substantially as set forth in
Subsection B 2 of this Section. Such notice shall provide notice in the public record of
the presence of a critical area and buffer, the application of this chapter to the property,
and that limitations on actions in or affecting such areas may exist. The applicant shall
submit proof that the notice has been filed for record before the City shall approve any
development proposal for such site. The notice shall run with the land and failure to
provide such notice to any purchaser prior to transferring any interest in the property shall
be in violation of this chapter.

2. Form of Notice.

Critical Areas
and/or
Critical Areas Buffer Notice
Legal
Description:
Present owner:

NOTICE: This property contains critical areas or their buffers as defined
by the City of Bainbridge Island Ordinance No. . The property

was the subject of a development proposal for

(type of permit) application # filedon  (date) .
Restrictions on use or alteration of the critical areas or their buffers may
exist due to natural conditions of the property and resulting regulations.
Review of such application has provided information on the location of
critical areas or critical area buffers and restrictions on their use through
setback areas. A copy of the plan showing such setback areas and other
restrictions or required enhancements is attached hereto.

Signature of owner

STATE OF WASHINGTON)

COUNTY OF

On this day personally appeared before me to me known to be the
individual(s) described in and who executed the within and foregoing
instrument and acknowledged that they signed the same as their free and
voluntary act and deed for the uses and purposes therein stated.
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Given under my hand and official seal this day of
.NOTARY PUBLIC in and for the state of Washington, res1d1ng

at
16.20.080 Reasonable use exceptions

A. Applicability and Intent. The purpose of a reasonable use exception (RUE) is to

allow the minimum reasonable use of property A-reasonable-uise-exeeption{RUE} s
intended-to-ensurereasonable-use-of a-property when reasonable use of that property
cannot be achieved through application of this chapter.any-ethermeans. An applicant
may request an RUE pursuant to this Section if the applicant demonstrates that:

1. The subject property is encumbered to such an extent by critical areas and/or
water-guality critical area buffers that application of this chapter would deny all
reasonable use of the subject property; and

2. Reasonable use of the subject property cannot be achieved through Buffer
Modification (BIMC 16.20.XX), or a Habitat Management Plan (BIMC 16.20.XX), era

3. They have participated in a pre-application conference with city staff.

BB. During the pre-application process, the city may, at its sole discretion

1. Determine whether the property qualifies for inclusion in any program
established by the City that would eliminate the need for an RUE including, but not
limited to, programs regarding transfer of development rights, mitigation banking, and
open space acquisition. If the property qualifies for inclusion in one or more of such
programs, the Director shall notify the applicant in writing of such qualification and of
the applicable rules and regulations, and shall send an application form for inclusion in
such program(s). If the property is included in one or more of such programs, an RUE
application is not required. the application shall be further processed as amended or
withdrawn, as appropriate; or

2. Determine to offer to purchase the development rights rather than grant an
RUE, and the applicant, at his/her sole discretion, may agree to accept the offer to
purchase said development rights rather than pursue an RUE.

BC. Exeeption RUE Request and Review Process. An application for an RUE shall
be-made-to-the-City-and-shall include the City’s Master Land Use Application, a critical
area report or Habitat Management Plan, including mitigation plan, if necessary; and any
other relevant information and reports that are necessary, inthe-epinion-of as determined
by the Director, to process and prepare the recommendation on the application, such as
permit applications to other agencies, special studies, and environmental documents
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prepared pursuant to the State Environmental Policy Act, Chapter 43.21C RCW (SEPA
documents).

ED. The Director shall prepare a recommendation to the Hearing Examiner based on
review of the submitted information and reports, a site inspection, and the proposal’s
compliance with the criteria in Subsection (GE), below.

EE. Hearing Examiner Review. The hearing examiner shall review the RUE
application and conduct a public hearing pursuant to the provisions of the BIMC
2.16.100. The Hearing Examiner shall approve, approve with conditions, or deny the
request based on the proposal’s compliance with all of the RUE review criteria in
Subsection (GF), below.

GF. Reasonable Use Review Criteria. Criteria for review and approval of reasonable
use exceptions are as follows:

1. The application of this chapter would deny all reasonable use of the property;

2. There is no reasonable alternative to the proposal with less impact to the
critical area or its required buffer;

3. The proposal minimizes the impact on critical areas in accordance with
mitigation sequencing (BIMC 16.20.XX);

34. The proposed impact to the critical area is the minimum necessary to allow
reasonable use of the property;
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45. The inability of the applicant to derive reasonable use of the property is not
the result of actions by the applicant, or of the applicant’s predecessor, that occurred after
February 20, 1992;

56. The proposed total lot coverage does not exceed 1,200 square feet for
residential development;

67. The proposal does not pose an unreasonable threat to the public health,
safety, or welfare on or off the property;

8. Any alterations permitted to the critical area are mitigated in accordance with
mitigation requirements in BIMC 16.20.XX and 16.20.XX;

9._The proposal protects the critical area functions and values consistent with the
best available science and results in no net loss of critical area functions and values;

10. The proposal addresses cumulative impacts of the action; and

A Habitat Manasemen Plan-has-been-prep ad n n a-B

911. The proposal is consistent with other applicable regulations and standards.

HG. Burden of Proof. The burden of proof shall be on the applicant to bring forth
evidence in support of the application and to provide sufficient information on which any
decision has to be made on the application. The standard for the burden of proof shall be
clear and convincing evidence.
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16.20.180 Performance and maintenance surety.

A. Performance Surety. The Director shall decide when a performance surety is
required of an applicant, and the acceptable form of such surety. The amount and the
conditions of the surety shall be consistent with the purposes of this chapter; provided,
that the minimum amount of the surety, when required, shall be 125% of the estimated
cost of performance. A performance surety shall not be required when the actual cost of
performance, as documented in a form acceptable to the Director, is less than $1,000.
The Director shall release the surety upon determining that:

1. All activities, including any required compensatory mitigation, have been
completed in compliance with the terms and conditions of the permit and the
requirements of this chapter;
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2. A maintenance surety has been posted by the applicant, where deemed
appropriate by the Director.

Until such written release of the surety, the principal or surety cannot be terminated
or canceled.

B. Maintenance Surety. When a maintenance surety is required, the holder of a
development permit issued pursuant to this chapter shall post a surety for an amount and
in a form acceptable to the Director, with conditions sufficient to guarantee that
maintenance of structures, improvements, and mitigation required by the permit or by this
chapter perform satisfactorily for a minimum of two years after they have been
completed. The Director shall release the maintenance surety upon determining that
performance standards established for evaluating the effectiveness and success of the
structures, improvements, and/or compensatory mitigation have been satisfactorily met
for the required period. For compensation projects, the performance standards shall be
those contained in the mitigation plan developed and approved during the review process.
The maintenance surety applicable to a compensation project shall not be released until
the Director determines that performance standards established for evaluating the effect
and success of the project have been met.

C. Deposit Instruments. The deposit instrument for the performance or warranty deposit
shall be cash, a non-revocable letter of credit, an assignment of funds, bond or other readily
accessible source of funds approved by the Director. The deposit instruments shall be on a
form acceptable to the Director. Any issuer of a deposit instrument shall pay invoices
presented by the City pursuant to this chapter within 45 days. A bond will be accepted only
for amounts over $1,000.00 or when State Law requires a bond. Interest on deposited funds
will accrue to the benefit of the depositor, except that any interest earned on a cash deposit will
be retained by the City for account administration.

D. Default on deposit.

1. If the work covered by the deposit is not completed within the time specified in the
notice given under this chapter, the City shall obtain the proceeds of the deposit and do the
work covered by the deposit. The City may either have its employees or a contractor do the
work.

2. If, at any time, the Director determines that actions or inactions associated with
permit work have created an emergency situation endangering public health, safety, or
welfare, creating a potential liability for the City, or such an emergency precludes the
notification of applicants as provided in this chapter while still minimizing or avoiding the
effects of the emergency, the City may use the deposit to cover costs incurred by the City to
correct the emergency situation. The City may either have employees of the City or a
contractor do the work. If the City uses the deposit as provided by this section, the applicant
shall be notified in writing within four working days of the commencement of emergency
work. The notice must state the work that was completed and the nature or timing of the
emergency that necessitated the use of the deposit without prior notification.

3. The permittee is responsible for all costs incurred by the City in doing the work
covered by the deposit. The City shall release or refund any proceeds of a deposit remaining
after subtracting all costs incurred. The permittee shall reimburse the City for any amount
expended by the City that exceeds the deposit.
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4. If the City uses any of the deposit it shall, within 30 days, provide the owner of the
permit an itemized statement of all proceeds and funds used.
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16.20.200 Compliance and enforcement.

A. ltis a violation of this chapter for any person to fail to comply with the
requirements of this chapter. It is further a violation of this chapter for any person to:

1. Initiate or maintain, or cause to be initiated or maintained, the use,
construction, placement, alteration, or demolition of any structure, land, or property
within the city without first obtaining permits or authorizations required by this chapter,
or in a manner that violates the terms or conditions of such permits or authorizations;

2. Misrepresent any material fact in any application, plans or other information
submitted to obtain permits or authorizations under this chapter; or

3. Remove or deface any sign, notice, complaint, or order required by or posted
in accordance with this chapter.

B. When a critical area or its buffer has been altered in violation of this chapter, all
ongoing development work shall stop and the critical area shall be restored. The City
shall have the authority to issue a stop work order to cease all ongoing development
work, and order restoration, rehabilitation, or replacement measures at the owner’s or
other responsible party’s expense to compensate for violation of provisions of this
chapter.

C. Restoration plan required. All development work shall remain stopped until a
restoration plan is prepared and approved by the Director. Such a plan shall be prepared
by a qualified professional using the best available science and shall describe how the
actions proposed meet the minimum requirements described in Subsection (D) below.
The Director shall, at the violator’s expense, seek expert advice in determining the
adequacy of the plan. Inadequate plans shall be returned to the applicant or violator for
revision and resubmittal.

D. Minimum performance standard for restoration.

1. For alterations to critical aquifer recharge areas, frequently flooded areas,
wetlands, and habitat conservation areas, the following minimum performance standards
shall be met for the restoration of a critical area; provided, that if the violator can
demonstrate that greater functional and habitat values can be obtained, these standards
may be modified:

a. The historic structural and functional values shall be restored, including
water quality and habitat functions;

b. The historic soil types and configuration shall be replicated,

c. The critical area and buffers shall be replanted with native vegetation that
replicates the vegetation historically found on the site in species types, sizes, and
densities. The historic functions and values should be replicated at the location of the
alteration; and

d. Information demonstrating compliance with the requirements in Section
BIMC 16.20.110 shall be submitted to the Director.
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2. For alterations to flood and geological hazard areas, the following minimum
performance standards shall be met for the restoration of a critical area; provided, that if
the violator can demonstrate that greater safety can be obtained, these standards may be
modified:

a. The hazard shall be reduced to a level equal to, or less than, the pre-
development hazard;

b. Any risk of personal injury resulting from the alteration shall be eliminated
or minimized; and

c. The hazard area and buffers shall be replanted with native vegetation
sufficient to minimize the hazard.

3. All restoration plans shall include a detailed estimate of the cost for
implementation of the restoration plan.

E. Site investigations. The Director is authorized to make site inspections and take
such actions as are necessary to enforce this chapter. The Director shall present proper
credentials and make a reasonable effort to contact any property owner before entering
onto private property.

F. Penalties. Any development carried out contrary to the provisions of this chapter
shall constitute a public nuisance and may be enjoined as provided by the statutes of the
State of Washington. Enforcement of this chapter and the imposition of penalties for
violations of this chapter shall be as provided for in Chapter 1.26 BIMC; provided, that in
addition to the civil penalties provided for in BIMC 1.26.090, an additional penalty shall
be imposed on any person, party, firm, corporation, property owner, or other legal entity
who fails to complete a required restoration plan or who conducts any willful disturbance
(including cutting vegetation) of a critical area or its associated buffer in violation of this
chapter. For such violations, the additional penalty shall be in the amount equal to 200%
of the cost of restoration as approved under a restoration plan pursuant to Subsections (C)
and (D) above. Any person, party, firm, corporation, or other legal entity who knowingly
and willfully refuses to complete a required restoration pursuant to Subsections (C) and
(D) above shall be guilty of a misdemeanor punishable by not more than 30 days in jail
and/or not more than a $1,000 fine.
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16.20.030 Definitions,
A. For the purposes of this chapter, the following definitions shall apply:
Add: Adjacent.
Add: Agricultural practices
x. “Alteration” means a human-induced action, which changes the existing
conditions of a critical area or its buffer and results in the modification of the existing

topography, stability, vegetation, hydrology, wildlife or wildlife habitat.

x. “Anadromous fish” means fish whose life cycle includes time spent in both salt
and fresh water.

1. “Applicant” means a person, corporation, or organization that files an
application for a development permit with the City and that is either the owner of the land
on which that proposed activity would be located, a contract vendee, a lessee of the land,
the person who would actually control and direct the proposed activity, or the authorized
agent of such a person.

x. “Bank stabilization” means modification used for the purpose of retarding
erosion, protecting channels, and retaining uplands.

x. “Biodiversity areas and corridors” means areas of habitat that are relatively
important to various species of native fish and wildlife.

a. Biodiversity areas.
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i. The area has been identified as biologically diverse through a
scientifically based assessment conducted over a landscape scale (e.g., ecoregion,

county- or city-wide, watershed, etc.). Examples include but are not limited to

WDFW Local Habitat Assessments, Pierce County Biodiversity Network, and
Spokane County’s Wildlife Corridors and Landscape Linkages: or

ii. The area is within a city or an urban growth area (UGA) and contains
habitat that is valuable to fish or wildlife and is mostly comprised of native
vegetation. Relative to other vegetated areas in the same city or UGA, the mapped
area is vertically diverse (e.g., multiple canopy layers, snags, or downed wood),
horizontally diverse (e.g., contains a mosaic of native habitats), or supports a
diverse community of species as identified by a qualified professional who has a
degree in biology or closely related field and professional experience related to
the habitats or species occurring in the biodiversity area. These areas may have
more limited wildlife functions than other priority habitat areas due to the general
nature and constraints of these sites in that they are often isolated or surrounded
by highly urbanized lands.

b. Corridors. Corridors are areas of relatively undisturbed and unbroken
tracts of vegetation that connect fish and wildlife habitat conservation areas,
priority habitats, areas identified as biologically diverse, or valuable habitats

within the city.
2 “ACrrtlcal aqulfer recharge area means—t—he—s&r—f&ee—area—ef—aﬂ-y—gee}eg-rea-}

m—f—'rl-@r—&t—reﬂ—aﬂd—pereel-aﬂeﬂ— areas Wlth a critical rechargmg effect on aqulfers used for
potable water, including areas where an aquifer that is a source of drinking water is

vulnerable to contamination that would affect the potability of the water, or is susceptible
to reduced recharge.

4. “Best available science” (BAS) means scientifically valid information derived
in accordance with WAC 365-195-905, now or as amended hereafter, that is used to
develop and implement critical areas policies or regulations.

5. “Best management practices” (BMPs) means conservation practices or systems
of practices and management measures that:

a. Control soil loss and protect water quality from degradation caused by
nutrients, animal waste, toxins, and sediment; and

b. Minimize adverse impacts to surface water and groundwater flow, and to
the chemical, physical, and biological characteristics of critical areas.

BMPs are defined by the United States Department of Agriculture, the State of
Washington Department of Agriculture, the Washington State Department of Ecology,
Washington State Department of Health, Kitsap Conservation District, and other
professional organizations.
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6. “Buffer” means an area adjoining to and a part of a critical area that is required
for the continued maintenance, functioning, and/or structural stability of that critical area,
or an area adjacent to a stream or wetland that (a) surrounds and protects the functions
and values of the stream or wetland from adverse impacts, (b) is an integral part of a
stream or wetland ecosystem, and (c) provides shading, input of organic debris and
coarse sediments, room for variation in stream or wetland edge, habitat for wildlife, and
protection from harmful intrusion, to protect the public from losses suffered when the
functions and values of the wetland or stream are degraded.

7. Category L, I1, III, IV wetlands”: see “Wetland category”.

8. “Critical areas” means aquifer recharge areas, fish and wildlife habitat
conservation areas, frequently flooded areas, geologically hazardous areas, and wetlands.

9. “Critical habitat” means a habitat identified by US Fish and Wildlife Service
or the National Marine Fisheries Service as habitat necessary for survival of endangered
or threatened species.

Add: Development.

10. “Director” means the director of the City’s Planning and Community
Development Department or his/her designee.

11. “Educational or scientific activities” means controlled and/or supervised
scientific activities or educational activities that are associated with an educational
program that is approved through a conditional use permit.

12. “Engineering geologist” means a practicing engineering geologist who has at
least four years of professional employment as an engineering geologist with experience
in landslide evaluation, and a Washington State specialty license in engineering geology
as specified in Chapter 18.220 RCW.

13. “Erosion hazard area” means a landform or soil type subject to being worn
away by the action of water, wind, freeze-thaw, or ice, and which are:

a. Rated in the Soil Survey of Kitsap County Area, Washington, USDA
(1980), as having severe hazard of water erosion, including:
1. Indianola-Kitsap Complex, 45 to 70 percent slope;
ii. Kitsap Silt Loam, 15 to 30 percent slope, 30 to 45 percent slope;
iii. Ragnar Fine Sandy Loam, 15 to 30 percent slope; and
iv. Schneider very gravelly loam, 45 to 70 percent slope;
b. Classified in the Department of Ecology Coast Zone Atlas as:
i. Class 3, class U (unstable) includes severe erosion hazards and rapid
surface runoff areas;
ii. Class 4, class UOS (unstable old slides) includes areas having severe
limitations due to slope; and
iii. Class 5, class URS (unstable recent slides); and
c. Identified by the USGS Surface Geology Map of Bainbridge Island
(Haugerud, 2001) as rilled slopes/scarps.

14. “Existing development” means a development that was lawfully constructed,
approved or established prior to the effective date of the ordinance codified in this
chapter.
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15. “Fish” means species of the vertebrate taxonomic groups
Cephalospidomorphi and Osteichthyes.
16. “Fish-and-wildlife habitat"mea asonalrang bitat-elemen

5

6) "Fish and wildlife habitat conservation areas" means

(a) areas that serve a critical role in sustaining needed habitats and species for the

functional integrity of the ecosystem, and which, if altered, may reduce the likelihood
that the species will persist over the long term. These areas may include, but are not
limited to, rare or vulnerable ecological systems, communities, and habitat or habitat
elements including seasonal ranges, breeding habitat, winter range, and movement
corridors; and areas with high relative population density or species richness.

(b) "Habitats of local importance" designated as fish and wildlife habitat conservation
areas include those areas found to be locally important by counties and cities.

(c) "Fish and wildlife habitat conservation areas" does not include such artificial
features or constructs as irrigation delivery systems, irrigation infrastructure, irrigation

canals, or drainage ditches that lie within the boundaries of, and are maintained by, a port
district or an irrigation district or company.

17. “Fisheries biologist” means a person with experience and training in fisheries
who is able to submit substantially correct reports on fish population surveys, stream
surveys and other related data analyses of fisheries resources. “Substantially correct”
means that technical or scientific errors, if any, are minor and do not delay or affect the
site plan review process. Qualifications of a fisheries biologist include:

a. Either:
i. Certification by the American Fisheries Society, or;
ii. Bachelor of Science degree in fisheries or the biological sciences from
an accredited institution and five years of professional fisheries experience; and
b. The prior successful completion of at least three habitat management plans;
and
c. The biologist is listed on a roster of qualified professionals prepared by the
Director.

18. “Frequently flooded areas” means lands subject to a one percent or greater
chance of flooding in any given year, as determined by the Federal Emergency
Management Agency. These areas include, but are not limited to, floodplains adjacent to
streams, lakes, coastal areas, and wetlands. (Also see Chapter 15.16 BIMC, Flood
Damage Prevention.)

19. “Functions” means the beneficial roles served by critical areas including, but
not limited to, water quality protection and enhancement, fish and wildlife habitat, food
chain support, flood storage, conveyance and attenuation, groundwater recharge and
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discharge, erosion control, wave attenuation, aesthetic value protection, and recreation.
These roles are not listed in order of priority.

20. “Geologically hazardous areas” means areas susceptible to significant
erosion, sliding, or other geological events. They pose a threat to the health and safety of
citizens when used as sites for incompatible commercial, residential or industrial
development. Geologically hazardous areas include erosion hazard areas, landslide
hazard areas, and seismic hazard areas.

21. “Geotechnical engineer” means a practicing geotechnical/civil engineer who
has a valid Washington engineering license and a valid certificate of registration in civil
engineering, at least four years of professional employment as a geotechnical engineer
with experience in landslide evaluation, and appropriate training and experience as
specified in Chapter 18.43 RCW.

22. “Habitat Management Plan” (HMP) means a report prepared by a
professional wildlife biologist or fisheries biologist which discusses and evaluates critical
fish and wildlife habitat functions and identifies and evaluates measures necessary to
enhance and improve habitat conservation on a proposed development site.

23. “Habitat of local importance” means a seasonal range or habitat element with
which a given species has a primary association, and which, if altered, may reduce the
likelihood that the species will maintain their population and reproduce over the long-
term. These might include areas of high relative density or species richness, breeding
habitat, winter range, and movement corridors. These might also include habitats that are
of limited availability or areas of high vulnerability to alteration, such as cliffs and
wetlands.

24. “Hazard tree” means a tree with structural defects likely to cause failure of all
or part of the tree, which could strike a “target.” A target can be a building or a place
where people gather such as a park bench, picnic table, street, or backyard. In the case of
steep slopes, a hazard tree can also be a tree that is a hazard to stability of the slope, as
determined by a geotechnical engineer.

25. “Hazardous substances” means any liquid, solid, gas, or sludge, including any
material, substance, product, commodity, or waste, regardless of quantity, that exhibits
any of the characteristics or criteria of hazardous waste as specified in RCW 70.105.010.
(Also see BIMC 18.06.450 through 18.06.510).

26. “Hydric soil” means soil which is saturated, flooded, or ponded long enough
during the growing season to develop anaerobic conditions in the upper part.

27. “Hydrogeologist” means a practicing hydrogeologist who has at least four
years of professional employment as a hydrogeologist with experience in the specific
subject area in which they are providing a report, and a Washington specialty license in
hydrogeology as specified in RCW Chapter 18.220.

28. “Hydrophyte or hydrophytic vegetation” means plant life growing in water or
on a substrate that is at least periodically deficient in oxygen as a result of excessive
water content. The presence of hydrophytic vegetation shall be determined following the
methods described in the “Washington State Wetlands Identification and Delineation
Manual (Department of Ecology publication #96-94)” or its most current edition.
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29. “Impact of land use” means the relative measure of the intensity of land use
used to determine the appropriate buffer widths for wetlands and streams which is
categorized as follows:

a. High impact land use includes commercial development, industrial
development, institutional development, residential (more than one unit per acre)
development, new agriculture (high-intensity such as dairies, nurseries, greenhouses,
raising and harvesting crops requiring annual tilling, raising and maintaining animals),
and high-intensity recreation such as golf courses and ballfields.

b. Moderate impact land use includes residential development (1 unit/acre or
less), new agriculture (moderate-intensity such as orchard and hay fields), paved trails,
and building of logging roads.

c. Low impact land use includes low-intensity open space such as passive
recreation, natural resources preservation, and unpaved trails.

30. “Invasive/exotic species” means plants and animals that are not native to the
Puget Sound lowlands and are recognized by wetland professionals or biologists to be
highly competitive with native vegetation and animals. Invasive/exotic plant species
include those listed on the noxious weed list developed by the Washington State Noxious
Weed Board, nonnative blackberries and English ivy. Invasive/exotic animal species
include any species, such as rats, bullfrogs, zebra mussels and green crabs, considered by
resource professionals to be damaging to the native animal populations.

31. “Land divisions” means any of the following: Subdivisions (Chapter 17.04
BIMC); Short Subdivisions (Chapter 17.12 BIMC); and/or Large Lot Plats (Chapter
17.16 BIMC).

32. “Land Use Permit” means any of the following: Planned Unit Developments
(Chapter 18.120 BIMC); Conditional Use Permits (Chapter 18.108 BIMC); and/or Site
Plan Review (Chapter 18.105 BIMC).

33. “Landslide hazard areas” means areas which are potentially subject to risk of
mass movement due to a combination of factors, including historic failures, geologic,
topographic, and hydrologic features. Some of these areas are identified in the
Department of Ecology Coastal Zone Atlas and USGS Surface Geology Map of
Bainbridge Island (Haugerud, 2001). The presence of these factors shall be determined
through assessment, by the least intrusive means, by the City Engineer or at the City
Engineer’s request by a third party geoengineer or geotechnical expert, prior to issuance
of any permit. Landslide hazard areas include the following:

a. Areas characterized by slopes greater than 15 percent having springs or
groundwater seepage and having impermeable soils (typically silt and clay) overlain or
frequently interbedded with permeable granular soils (predominantly sand and gravel);

b. Any area potentially unstable due to rapid stream incision or stream bank
erosion;

c. Any area located on an alluvial fan, debris flow deposit, or in a debris
flowpath, presently or potentially subject to impacts or inundation by debris flows or
deposition of stream-transported sediments;

d. Any area with a slope of 40 percent or greater and with a vertical relief of 10
or more feet except areas composed of competent consolidated rock;
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e. Any area designated or mapped as class U, UOS, or URS by the Department of
Ecology Coastal Zone Atlas and/or mapped as a landslide or scarp on the USGS Surface
Geology Map of Bainbridge Island (Haugerud, 2001); or

34. “Liquefaction” means a process in which a water-saturated soil, upon
shaking, suddenly loses strength and behaves as a fluid.

35. “Mitigation” includes:

a. Avoiding, minimizing or compensating for adverse impacts, in the
following order of preference:

i. Avoiding the impact altogether by not taking a certain action or parts of
an action;

ii. Minimizing impacts by limiting the degree or magnitude of the action
and its implementation, by using appropriate technology, or by taking affirmative steps to
avoid or reduce impacts;

iii. Rectifying the impacts by repairing, rehabilitating or restoring the
affected environment;

iv. Reducing or eliminating the impact over time by preservation and
maintenance operations during the life of the action;

v. Compensating for the impact by replacing, enhancing, or providing
substitute resources or environments; and

vi. Monitoring the impact and the compensation project and taking
appropriate corrective measures. Mitigation for individual actions may include a
combination of the above measures; and

b. The following specific categories:

i. Mitigation, Compensatory: replacing project-induced critical area losses
or impacts, including, but not limited to, establishment, re-establishment, rehabilitation or
enhancement.

ii. Mitigation, Establishment: Mitigation performed to intentionally
establish a critical area (e.g., wetland) at a site where it does not currently exist.

iii. Mitigation, Re-Establishment: The manipulation of the physical,
chemical, or biological characteristics of a site with the goal of returning natural or
historic functions to a former critical area.

iv. Mitigation, Rehabilitation: The manipulation of the physical,
chemical, or biological characteristics of a site with the goal of repairing natural or
historic functions and processes to a degraded critical area.

v. Mitigation, Enhancement: The manipulation of the physical, chemical,
or biological characteristics of a biological wetland to heighten, intensify or improve
specific function(s) or to change for specific purposes such as water quality
improvement, flood water retention, or wildlife habitat.

36. “Native or equivalent vegetation” means species which are indigenous to the
Puget Sound lowlands ecoregion; or a species that is equivalent in providing the same
site-specific functional arrays as would the native species and which is selected from a
list of preferred acceptable equivalent vegetation prepared by the Planning Department.
Functional arrays may include forage, floodwater restraint, hiding habitat, or other
physical or biologic roles in the ecosystem, that singly or in combinations correspond to
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those of the native species. As with natives, the role mix of an alternative species may
vary depending on the site and its surrounding ecosystem. Invasive/exotic species shall
not be considered equivalent species.

37. “Normal maintenance” means those usual acts to prevent a decline, lapse or
cessation from a lawfully established condition. Normal maintenance includes removing
debris from and cutting or manual removal of vegetation in crossing and bridge areas.
Normal maintenance does not include:

a. Use of fertilizer or pesticide application in wetlands, Fish and Wildlife
Habitat Conservation Areas, or their buffers;

b. Re-digging ditches in wetlands or their buffers to expand the depth and
width beyond the original ditch dimensions;

c. Re-digging existing drainage ditches in order to drain wetlands on lands
not classified as existing and ongoing agriculture under BIMC 16.20.040(C)
(Exemptions).

38. “Open space” means undeveloped areas of varied size. Open space often
contains distinctive geologic, botanic, zoologic, historic, scenic or other critical area, or
natural resource land features.

39. Ordinary high water mark: See the Shoreline Master Program (Chapter 16.12
BIMC), Section II, Definitions.

40. “Ravine” means a V-shaped landform generally having little to no floodplain
and normally containing steep slopes, which is deeper than 10 vertical feet as measured
from the centerline of the ravine to the top of the slope. Ravines are typically created by
the wearing action of streams. The top of the slope is determined where there is a
significant change in the slope to generally less that a 15 percent slope.

41. “Reasonable alternative” means an activity that could feasibly attain or
approximate a proposal's objectives, but at a lower environmental cost or decreased level
of environmental degradation.

42. “Reasonable use exception (RUE)” is a means of relief that is available for a
property that is encumbered to such an extent by critical areas and/or water-guality
critical area buffers that application of this chapter would deny all reasonable use of the
subject property, as further defined by the decision criteria of BIMC 16.20.080-G, and
reasonable use of a property cannot be achieved through any other means.

43. “Repair” means activities that restore the character, size, or scope of a project
only to the previously authorized condition.

44. “Seismic hazard areas” means areas subject to severe risk of damage as a
result of seismic induced ground shaking, or surface faulting. While ground shaking is
the principal risk because the entire island will shake significantly, severe damage will
occur where slope failure, liquefaction, and settlement are induced by the shaking and
surface rupture is created by fault movement. The following areas are considered seismic
hazard areas:

a. Seismic Landslide Hazard Areas - Slopes which are stable in non-
earthquake periods, but fail and slide during ground shaking;
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b. Liquefaction Hazard Areas - Areas of cohesionless, loose or soft, saturated
soils of low density in association with a shallow groundwater table that are subject to
settlement and/or liquefaction from ground shaking, or;

c. Fault Hazard Areas - Areas of known surface rupture or significant surface
deformation as a result of an active fault movement, including 50 feet on either side.

45. “Site” means the entire lot, series of lots, or parcels on which a development
is located or proposed to be located, including all contiguous undeveloped lots or parcels
under common ownership.

46. “Streams” means those areas in the City of Bainbridge Island where the
surface water flows are sufficient to produce a defined channel or bed. A defined channel
or bed is an area which demonstrates clear evidence of the passage of water and includes
but is not limited to bedrock channels, gravel beds, sand and silt beds, and defined-
channel swales. The channel or bed need not contain water year-round. This definition is
not meant to include irrigation ditches, canals, storm or surface water runoff devices, or
other artificial watercourses unless they are used by fish or used to convey streams
naturally occurring prior to construction.

47. “Stream Types” means a streams classification system based on fish usage
and perennial or seasonal water regime as found in WAC 222-16-030 and meeting the
standards listed below.

a. “Type F Stream” means a stream that has suitable fish habitat. If fish
usage has not been determined, water having the following characteristics are presumed
to have fish use: Streams segments having a defined channel of 2 feet or greater within
the bankfull width and having a gradient of 16 percent or less. Determination of fish
usage shall use the methodology found in Washington Department of Natural Resource’s
Forest Practice Board Manual, Section 13.

b. “Type Np” means all segments of natural waters within the bankfull width
of defined channels that are perennial nonfish habitat streams. Perennial streams are
waters that do not go dry any time of a year of normal rainfall. However, for the purpose
of water typing, Type Np Waters include the intermittent dry portions of the perennial
channel below the uppermost point of perennial flow.

c. “Type Ns” means all segments of natural waters within the bankfull width
of the defined channels that are not Type S, F, or Np Waters. These are seasonal, nonfish
habitat streams in which surface flow is not present for at least some portion of a year of
normal rainfall and are not located downstream from any stream reach that is a Type Np
Water. Ns Waters must be physically connected by an above-ground channel system to
marine waters, Type F, or Np Waters.

<
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50. “Wetland” means areas that are inundated or saturated by surface water or
groundwater at a frequency and duration sufficient to support a prevalence of vegetation
typically adapted for life in saturated soil conditions, as defined in Department of
Ecology publication #96-94, Washington State Wetlands Identification and Delineation
Manual or the current Washington State Department of Ecology methodology. Wetlands
generally include swamps, estuaries, marshes, bogs, and similar areas.

51. “Wetland boundary” means the boundary or edge of a wetland as delineated
using the methodology found in Department of Ecology publication #96-94, Washington
State Wetlands Identification and Delineation Manual or Washington State Department
of Ecology current methodology.

52. “Wetland category” means category as defined in “Washington State Wetland
Rating System for Western Washington, Revised,” Department of Ecology publication
#04-06-025, or as revised and adopted by the department.

53. “Wetland classes” means the classification system of the U.S. Fish and
Wildlife Service (Cowardin, et al. 1979).

54. Wetland Mitigation.

a. In-kind: To replace wetlands with substitute wetlands whose
characteristics closely approximate those destroyed or degraded by a regulated activity. It
does not mean replacement “in-category.”

b. Off-site: To replace wetlands away from the site on which a wetland has
been impacted by a regulated activity.

c. On-site: To replace wetlands at or adjacent to the site on which a wetland
has been impacted by a regulated activity.

d. Out-of-kind: To replace wetlands with substitute wetlands whose
characteristics do not closely approximate those destroyed or degraded by a regulated
activity. It does not refer to replacement “out-of-category.”

55. Wetlands, Regulated.

a. “Regulated wetlands” means:

i—Al-Category Tand H-wetlands;

squarefeet;

i. Lands defined as wetlands shall be those areas that are inundated or
saturated by surface water or groundwater at a frequency and duration sufficient to
support, and that under normal circumstances do support, a prevalence of vegetation
typically adapted for life in saturated soil conditions.

ii. Wetlands created as mitigation and wetlands modified for approved
land use activities.

eb. Regulated wetlands do not include artificial wetlands intentionally created
from nonwetland sites, including, but not limited to, irrigation and drainage ditches,
grass-lined swales, canals, detention facilities, wastewater treatment facilities, farm
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ponds, and landscape amenities, or those wetlands created after July 1, 1990 that were
unintentionally created as a result of the construction of a road, street, or highway.

56. “Wetlands specialist” means a person with experience and training in wetland
issues who is able to submit substantially correct reports on wetland delineations,
classifications, functional assessments and mitigation plans. “Substantially correct”
means that errors, if any, are minor and do not delay or affect the site plan review
process. Qualifications of a wetlands specialist include:

a. Either:

i. Certification as a Professional Wetland Scientist (PWS) or Wetland
Professional in Training (WPIT) through the Society of Wetland Scientists, or;

ii. Bachelor of science degree in the biological sciences from an
accredited institution and five years of professional field experience; and

b. The prior successful completion of at least three wetland reports; and
c. The specialist is listed on a roster of qualified professionals prepared by the
Director.

57. “Wildlife biologist” means a person with experience and training in the
principles of wildlife management and with practical knowledge in the habits,
distribution and environmental management of wildlife. Qualifications include:

a. Either:

i. Certification as a professional wildlife biologist through The Wildlife
Society, or;

ii. Bachelor of science or bachelor of arts degree in wildlife management,
wildlife biology, ecology, zoology, or a related field, from an accredited institution and
five years of professional field experience; and

b. The prior successful completion of at least three habitat managements
plans; and

c. The biologist is listed on a roster of qualified professionals prepared by the
Director.

58. “Zone of Influence” means an area, usually upslope from a geologically
hazardous area, where changes in land use and hydrology can affect the stability of the
geologically hazardous area. The zone of influence is defined as 300 feet upslope from
slopes greater than 40 percent, and 200 feet upslope from slopes greater than 15 percent
but less than 40 percent that are determined to be geologically hazardous areas.
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Chapter 16.20

CRITICAL AREAS

~_ — | Commented [CC1]: Purpose statement only at beginning of
- chapter; same for all critical areas.

A. Applicability

1. This chapter applies to:
a. All wetlands designated pursuant to BIMC 16.20.XX except as specified in
subsection (2) of this section.
b. All wetland buffers as shown in the tables in BIMC 16.20.130.XX.
2. This section does not apply to wetlands located within the city’s shoreline jurisdiction,
which are regulated by the city’s shoreline master program (BIMC 16.12).




B. Identification and designation

1. Identification of wetlands and delineation of their boundaries pursuant to this
chapter shall be done in accordance with the federal wetland delineation manual
and applicable regional supplements (as updated), as required by WAC 173-22-
035. All areas within the city meeting the wetland designation criteria, regardless
of any formal delineation, are hereby designated as wetlands and are subject to
provisions of this chapter unless specified in BIMC 16.20.XX.

2. A wetland delineation must be conducted by a qualified professional, in
accordance with BIMC 16.20.XX.

3. The wetland boundary shall be marked in the field and surveyed by a licensed
surveyor. The surveyed wetlands shall be sized and mapped on a scaled site plan.

The director may require the wetland delineation to be verified in the field by the
Army Corps of Engineers or the Washington State Department of Ecology when
there is uncertainty in the wetland boundary or there was unauthorized wetland
disturbance. The requirement for a licensed surveyor to survey the wetland
boundaries may be waived in limited circumstances, such as when there is no
access to the wetland property or there is no proposed impact to the wetland and
wetland buffer, with authorization from the director.

4. Wetland delineations shall be valid for five years from the date of the
delineation.

BC. Wetland Categories. Eorregulatorypurpeseswetland-delineationsshall-be

four-wetland-categories-generally-deseribed-Wetlands shall be rated according to the
Washington State Wetland Rating System for Western Washington — 2014 Update
(Ecology Publication No. 14-06-029, October 2014), as revised. The wetland categories
determined by the rating are as follows:

1. Category I wetlands are:
a. Relatively undisturbed estuarine wetlands larger than one acre;




b. Wetlands that are, or may be in the future, identified by scientists of the
Washington Natural Heritage Program/Department of Natural Resources as
wetlands of high conservation value;

c. Bogs:

d. Mature forested wetlands larger than one acre;

e. Wetlands in coastal lagoons; and

f. Wetlands that perform many functions well and score 23 points or more in

the wetland rating. These wetlands are those that represent a unique or rare
wetland type, are more sensitive to disturbance than most wetlands, or are
relatively undisturbed and contain ecological attributes that are impossible to
replace within one human lifetime.

2. Category II wetlands are:

a. Bogs between one-tenth acre (4,356 square feet) and one-fourth acre
(10,890 square feet) in size;

b. Wetlands with a moderately high level of functions and score 20 to 22
points in the wetland rating.

c. Estuarine wetlands smaller than one acre or disturbed estuarine wetlands
larger than one acre.

3. Category III wetlands are:

a. Bogs less than one-tenth acre (4,356 square feet) in size;

b. Wetlands with a moderate level of functions and score between 16 to 19
points in the wetland rating.

4. Category IV wetlands are:
a. Wetlands with a low level of functions, scoring less than 16 points in the

wetland rating.

5. Date of Wetland Rating. The wetland rating categories in this section shall be
applied to wetland studies including but not limited to delineations, on or after the
date of adoption of the ordinance codified in this chapter. The wetland rating shall
be valid for five years unless the state rating system changes or the wetland and/or
the wetland buffer have been altered since the rating.

6. Illegal modifications. Wetland rating categories shall not change due to illegal
modifications.






D. Mapping

The location and extent of all mapped critical areas shown on the city of Bainbridge
Island critical area maps are approximate and shall be used as a general guide only. The
type, extent and boundaries shall be determined in the field by a qualified professional
according to the requirements of this chapter. The critical area maps (provide hyperlink)
are adopted as part of this chapter and are incorporated herein by this reference. In
addition, the National Wetlands Inventory and Soil Maps produced by the U.S.
Department of Agriculture, National Resources Conservation Service may be useful in
helping to identify potential wetland areas. The inventory and cited resources are to be
used as a guide for the city, project applicants, and/ex property owners, and may be
continuously updated as new or altered critical areas are identified.

E. Protection of Wetlands

1. Any action taken pursuant to this chapter shall result in equivalent or greater
functions and values of the wetlands and wetland buffers associated with the
proposed action, as determined by the best available science. All actions and
developments shall be designed and constructed in accordance with mitigation
sequencing_as described in BIMC 16.20.XX and WAC 197-11-768.

2. Applicants must first demonstrate an inability to avoid or reduce impacts,
before compensation of impacts will be allowed. No activity or use shall be
allowed that results in a net loss of the functions or values of critical areas.

3. Permanent protection of critical areas that are part of an approved mitigation
plan or buffer enhancement plan shall be achieved through a Notice to Title

recorded at the Kitsap County Auditor’s Office, or similar means of protection in
perpetuity.

F. Permit and review procedures

1. Any development, use or activity within any wetland and/or its required buffer
shall require a critical area permit unless it qualifies as an exempt activity, as
provided in BIMC 16.20.130.XX.

2. Critical area permits shall be reviewed pursuant to the criteria in BIMC
16.20.XX.

3. Applications for critical area permits for wetlands shall include:

a. City of Bainbridge Island Master Land Use Application (hyperlink); and




b. Wetland critical areas report prepared in accordance with BIMC 16.20.XX if
wetland or buffers occur within or adjacent to the project site; and

c. Wetland mitigation report, prepared in accordance with BIMC 16.20.XX, if
wetland and buffer impacts are anticipated; or

d. Buffer enhancement plan, prepared in accordance with BIMC 16.20.XX, if
only buffer modification is requested.

G. Prohibited activities

1. The following development, uses and activities are prohibited in all wetlands:
a. Draining, excavation, placement of fill material and flooding not associated
with an exempt or regulated use
b. Forest Practices — Class IV General or Conversion Option Harvest Plan
c. New or expanded agriculture
d. On-site sewage facility

2. The following development, uses and activities are prohibited in Category I and
1I wetlands:
a. Fish hatchery
Golf course
Mineral extraction
Public facility
Public communications tower
New public road/street
New private access road or driveway
Stormwater retention/detention facility

Primary utility

R

H. Development standards for specific development, uses and activities. The
following development, uses and activities may be allowed within wetlands and their
required buffers. Any proposal for the following development, uses and activities
requires a critical area permit pursuant to BIMC 16.20.130.X and shall comply with the
standards of this section and other applicable state, federal and local regulations.




3. Agricultural restrictions. New agricultural activities and new structures
accessory to agriculture use are prohibited in wetlands and their buffers. Existing,
ongoing agricultural shall utilize best management practices so as to not result in a net
loss of the functions and values of wetlands. Existing, ongoing agriculture other than that
occurring in grazed wet meadows shall avoid impacts to wetlands by either:

a. Implementation of a farm resource conservation and management plan agreed
upon by the Kitsap Conservation District and agriculture operator to protect and enhance

water quality; or
b. Installation of fencing no closer to the wetland than the outer edge of its
required buffer. aetivitiesIn ich-w i

4. Road/street repair and construction: Any private or public road or street repair,
maintenance, expansion or construction may be allowed within a wetland or its required
buffer only when all of the following are metpermitted;subjeet-to-the-following
standards:

a. No other reasonable or practicable alternative exists and the road or street
crossing serves multiple properties whenever possible;

b. Publicly owned or maintained road or street crossings should provide for
other purposes, such as utility crossings, pedestrian or bicycle easements, viewing points,
etc.; and

c. The road or street repair and construction are the minimum necessary to
provide safe roads and streets.

d. Mitigation shall be performed in accordance with specific project
mitigation plan requirements.

5. Land Divisions and Land Use Permits. All land divisions and land uses
proposed on a site that includes regulated wetlands, shall comply with the procedures and
standards listed below. When a parcel contains a wetland, City policy shall always be to
primarily protect the functions and values of the wetland, while recognizing the value of
the development rights provided to the property by its zoning.

a. Density Calculation.
i. The actual density that will allowed to be built upon a parcel containing
a wetland shall ultimately be determined during the site specific review of the parcel’s
planned development.
ii. In determining the actual density of a parcel based on a specific site
plan, the site plan shall locate all buildings outside of the any wetland and its required
buffers;



iii. The number of development rights allowed for any residentially-zoned
parcel shall be its size in square feet divided by the number of square feet per home that
is required by its zoning;

iv. If the land can be subdivided such that all setbacks, buffers, and other
zoning requirements can be observed, and no zoning variances are requested, the density
from the wetland, except the area with permanent open water, can be transferred within
the property;

v. To the extent that the number of allowable development rights cannot
be used on-site, they may be sold, traded, or transferred by the property owner through
the transfer of development rights program pursuant to Chapter 18.37 BIMC;

vi. Property owners may voluntarily extinguish development rights that
are provided by the underlying zoning, but the Ecity shall not extinguish any of these
rights outside the aforementioned transactions.

b. Land division approvals shall be conditioned to require that regulated
wetlands and regulated wetland buffers be designated as an easement or covenant
encumbering the wetland and wetland buffer. Such easement or covenant shall be
recorded together with the land division and represented on the final plat or binding site
plan, and title.

c. In order to implement the goals and policies of this chapter, to
accommodate innovation, creativity, and design flexibility, and to achieve a level of
environmental protection that would not be possible by typical lot-by-lot development,
the use of the clustered development or similar innovative site planning is strongly
encouraged for projects with regulated wetlands on the site.

6. Surface Water Management. Surface water structures or discharges from
stormwater facilities may be allowed within wetlands and their required buffers only
when the applicant has an approved Site Assessment Review (SAR) pursuant to the
requirements of BIMC 15.20 and the proposal meets criteria in Appendix I-D, Guidelines

for Wetlands when Managing Stormwater, from Washington State Department of
Ecology’s 2012 Stormwater Management Manual for Western Washington, as amended
in 2014. i e Pt echweHH A




7. Trails and Trail-Related Facilities:. Construction of public and private trails
and trail-related facilities, such as benches and viewing platforms, may be allowed in
wetlands or wetland buffers pursuant-te only when the following guidelines standards are
met:

a. Trails and related facilities shall;-te-the-extentfeasible; be placed on
existing road grades, utility corridors, or any other previously disturbed areas if present at
the site and consistent with trail planning objectives.

b. Trails and related facilities shall be planned to minimize removal of trees,
soil disturbance, and existing hydrological characteristics, shrubs, snags, and important
wildlife habitat.

c. Viewing platforms and benches, and access to them, shall be designed and
located to minimize disturbance of wildlife habitat and/or critical characteristics of the
affected wetland. Viewing platforms shall be limited to one hundred (100) square feet in
size, unless demonstrated through a wetland critical areas report and mitigation plan that
a larger structure will not result in a net loss of wetland functions.

d. Planning shall utilize mitigation sequencing in BIMC 16.20.XX to first
avoid siting trail and trail-related facilities within wetlands and their required buffers.

Hewmg—er—enjeymeﬂt—er Trarls and tra11 related fac1ht1es may be allowed Wrthln wetlands

or wetland buffers if there are no other reasonable alternatives for meeting trail planning
objectives and it is demonstrated through a wetland critical areas report and mitigation
plan that the proposal will not result in a net loss of wetland functions.

e. Trarls shall geﬂeral-l—y be l1m1ted to non- motorlzed usepedestﬂaﬂ—ase—unless

mﬂg&ﬁeﬂ—has—been—preﬂded Tra1l w1dth shall not exceed ﬁve feet unless there isa

demonstrated need, subject to review and approval by the Director. Trails shall be
constructed with pervious materials unless otherwise approved by the Director.

8. Utilities. Installation of utilities within wetlands or their required buffers may be
allowed when the followmg standards are met m—Wetl—&nds—erAAletl-aﬂd—B&ffers—

ba. Constructron of new ut1ht1es outsrde the road r1ght-0f -way or an ex1st1ng
utility corridors may be permitted in wetlands or wetland buffers, only when no
reasonable alternative location is available and the utility eerrider-meets the requirements
for installation, replacement of vegetation and maintenance outlined below, and as
required in the filing and approval of applicable permits and special reports required by
this chapter.



eb. Sewer or On-site Sewage Ultility. Construction of sewer lines or on-site
sewage systems may be permitted in wetland buffers only when:

i. The applicant demonstrates it is necessary to meet state and/or local
health code minimum design standards (not requiring a variance for either horizontal
setback or vertical separation); and/or

ii. There are no other practicable or reasonable alternatives available and
construction meets all other applicable requirements of this section and-the-speetal-use
review requirements-pursuant to BIMC16-20-160(G). Joint use of the sewer utility

corridor by other utilities may be allowed.

dc. New utilitiesy-eerriders shall not be allowed when the regulated wetland
or buffer has known locations of federal or state listed endangered, threatened, e
monitored or sensitive species, heron rookeries or nesting sites of raptors which are listed
as species of concern, except in those circumstances where an approved Habitat
Management Plan indicates that the utility corridor will not significantly impact the
wetland or wetland buffer;

ed. New utility eerriderconstruction and maintenance shall protect the
regulated wetland and buffer environment by utilizing the following methods:

i. New utilitiesy-eerriders shall be aligned when possible to avoid cutting
trees greater than 12 inches in diameter at breast height (four and one-half feet),
measured on the uphill side.

ii. New-utilitiesy-eorridors Any area of disturbance resulting from
installation of a utility shall be revegetated with appropriate native or equivalent
vegetation at preconstruction densities or greater, immediately upon completion of
construction, or as soon thereafter as possible, if due to seasonal growing constraints. The
utility or landowner responsible for installation shall ensure that such vegetation survives.

iii. Any additienal-utility-eorridor access for maintenance shall be
provided as much as possible at specific points, rather than by parallel roads. If parallel
roads are necessary, they shall be of a minimum width but no greater than 15 feet; and
shall be contiguous to the location of the utility corridor on the side away from the
wetland. Mitigation will be required for any additional access through restoration of
vegetation in disturbed areas.

iv. The Director may require other additional mitigation measures.

fe. Utility eerrider maintenance shall include the following measures to
protect the regulated wetland and buffer environment:

i. Wherefeasible;pPainting of utility equipment such as power towers
shall not be sprayed or sandblasted.;norshould 1Lead-based paints are prohibitedbe-tsed.

ii. No pesticides, herbicides or fertilizers may be used in wetland areas or
their buffers except those approved by the U.S. Environmental Protection Agency (EPA)

and Washington Department of Ecology EPA-and Eeology. Where-approved;they
herbieides-must-be and applied by a licensed applicator in accordance with the safe
application practices on the label.

9. Parks. Development of public park and recreation facilities may be allowed
permitted; provided, that no alteration of wetlands or wetland buffers is allowed except as
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allowed in BIMC 16.20.XX (Exemptions) and BIMC 16.20.160.XX (Development
standards for specific development, uses and activities). For example, enhancement of
wetlands and development of trails may be allowed in wetlands and wetland buffers
subject to ial-use requirements-and-a itigati i BIMC
16.20.160.F (Permit and review procedures).

eq men nd-approval-ofaWetland-M oa3t1on

31. Buffers shall remain as undisturbed native vegetation areas for the purpose of
protecting the integrity, function, and value of wetland resources. Any buffer

modification proposed shall be through an approved Buffer Enhancement Plan meeting
the requirements of BIMC 16.20.XX. No uses or activities shall be allowed within the

buffer unless allowed by this section. If the buffer has previously been disturbed, the
director may require the disturbed buffer area be revegetated pursuant to an approved

Buffer Enhancement Plan meeting the requirements of BIMC 16.20.XX. No refuse,
including but not limited to household trash, yard waste and commercial/industrial refuse,
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shall be placed in the buffer Buffers—Buffers-shall remain-undisturbed natural-vegetation

2. All regulated wetlands shall be surrounded by a buffer, based upon Appendix 8-

C, Section 8C.2.3 of Wetlands in Washington State — Volume 2: Guidance for Protecting
and Managing Wetlands (Ecology Publication #05-06-008), as amended. Standard buffer
widths are shown in Tables 1 through 4. If a wetland meets more than one of the criteria

listed in each table, the buffer needed to protect the wetland is the widest one.

3. The required minimum buffers listed in Tables 1 through 4 are based on the
assumption that the buffer is well vegetated with native species appropriate to the site. If

the buffer does not consist of vegetation adequate to provide wetland protection and
buffer functions, the director may require that the buffer be planted to achieve such
protection and function.

Table 1: Category I Wetlands - Buffers

Wetland Impact of Water | Habitat | Fotal | Other Protection
Characteristics | Land Use Quality | Buffer | Buffer
Buffer Width
Natural Low S0-f IS4 125 ft | No additional discharge of
Heritage Moderate 54 H5H | 190 ft | surface water.
Wetlands High 100-ft | 1504 | 250 ft | No septic systems within
300 ft.
Restore degraded parts of
the buffer
Bogs Low 50-f 75 125 ft | No additional surface
Moderate I5-f H5f | 190 ft | discharges.
High 100-ft | 1504t | 250 ft | Restore degraded parts of
the buffer.
Forested Low S0t S 125 ft | If forested wetland scores
Moderate 54 H5£f | 190 ft | high for habitat, maintain
High 100-£ | 1504 | 250 ft | connectivity to other
natural areas.
Estuarine Low 50-% 50-% 100 ft | N/A
Moderate 5 I5£ 150 ft
High 100t | 166-f | 200 ft
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Wetland Impact of Water | Habitat | Total | Other Protection
Characteristics | Land Use Quality | Buffer | Buffer

Bufter Width
Wetlands in Low 50-f 50-ft 100 ft | N/A
Coastal Moderate 5 5 150 ft
Lagoon High 100 | 166-f | 200 ft
High level of | Low S50-f 100-f | 150 ft | Maintain connectivity to
function for Moderate 5 150-f | 225 ft | other natural areas.
habitat (score | High 100-ft | 2004 | 300 ft | Restore degraded parts of
for habitat is the buffer.
29-36 8-9 pts.)
Moderate Low 50-f 254 75ft | N/A
level of Moderate I5-f 35§ 110 ft
function for High 100t | 50-f 150 ft
habitat (score
for habitat is
20-28 5-Tpts.)
High level of | Low S04t 0 50 ft | No additional discharges of
function for Moderate 5 Ot 75 ft | untreated runoff.
water quality | High 100+ | O+H 100 ft
improvement
and low for
habitat (score
for water
quality 24-32
8-9 pts.;
habitat less
than 20 5 pts.)
Not meeting Low 50-f o-ft 50ft | N/A
any of the Moderate I5-f o-ft 75 ft
above criteria. | High 100t | O-f 100 ft

Table 2: Category II Wetlands - Buffers

Wetland Impact of Water | Habitat | Total | Other Protection
Characteristics | Land Use Quality | Buffer | Buffer

Buffer Width
High level of | Low S50-f 100-f | 150 ft | Maintain connectivity to
function for Moderate TS5 150-f | 225 ft | other natural areas.
habitat (score | High 100-ft | 200 | 300 ft
for habitat is
29-368-9 pts.)
Moderate Low 50-f 254 75ft | N/A
level of Moderate I5-f 35f 110 ft
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function for High 100+ | S0 150 ft
habitat (score
for habitat is
20-28 5-7pts.)
Estuarine Low S0-ft 25-fi 75ft | N/A
Moderate > 35-f 110 ft
High 100t | 15f 115 ft
Not meeting Low S0-f O-ft 50ft | N/A
any of the Moderate TS5 0-ft 75 ft
above criteria | High 1004t | Ot 100 ft
Table 3: Category III Wetlands - Buffers
Wetland Impact of | Water Habitat | Tetal | Other Protection
Characteristics | Land Use Quality | Buffer | Buffer
Buffer Width
Moderate Low 40-£ 35# 75 ft N/A
level of Moderate 60-£ 50-% 110 ft
function for High 80-£ 70-£ 150 ft
habitat (score
for habitat is
20-28 5-Tpts.)
Not meeting Low 40-1 O-ft 40 ft N/A
above Moderate 60-1t O-ft 60 ft
criterion High 80-1 O-ft 80 ft
Table 4: Category IV Wetlands - Buffers
Wetland Impact of Water | Habitat | Total | Other Protection
Characteristics | Land Use Quality | Buffer | Buffer
Buffer Width
Eargerthan Low 254 [AR23 25 ft N/A
10,000-square | Moderate 40 O£ 40 ft
feet All High 50-% o-f 50 ft
Smallerthan | Low 25 o-f 25 | NA
10.000-square | Moderate 251 O-fi 25t
feet High 254 O-ft 254

4. Buffer Measurement. All buffers shall be measured on a horizontal plane from the
delineated wetland edge as marked in the field a qualified professional.
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5. Fencing and Signs. This section applies to those wetlands and their buffers that are
within 200 feet of regulated development activities.

a. Wetland buffers shall be temporarily fenced or otherwise suitably marked
between the area where the construction activity occurs and the buffer. Fences

shall be made of a durable protective barrier and shall be highly visible. Silt
fences and plastic construction fences may be used to prevent encroachment on
wetlands or their buffers by construction. Temporary fencing shall be removed
after the site work has been completed and the site is fully stabilized per city

approval.

b. The Director may require that permanent signs and/or fencing be placed on the
common boundary between a wetland buffer and the adjacent land. Such signs
will identify the wetland buffer. The Director may approve an alternate method of
wetland and buffer identification, if it provides adequate protection to the wetland
and buffer.

6. Structure or hard surface setback. A structure or hard surface setback line of fifteen
feet is required from the edge of any wetland buffer. Minor structural or impervious
surface intrusions into the areas of the setback, such as but not limited to fire escapes,
open/uncovered porches, landing places, outside walkways, outside stairways, retaining
walls, fences and patios, may be permitted if the department determines upon review of
an analysis of buffer functions submitted by the applicant, that such intrusions will not
adversely impact the wetland. The functional analysis shall include a functional
methodology supported by best available science. The setback shall be identified on a site
plan and filed as an attachment to the notice on title as required by Section 16.20.XX

(Notice on Title).

7. Buffer Modification. On each site, only one of the following modifications to buffer
widths may be allowed provided the applicant demonstrates the need for modification
through mitigation sequencing pursuant to BIMC 16.20.XX.

a. Buffer Width Averaging. The width of a required buffer may be averaged if the

applicant can demonstrate that averaging can provide equal or greater functions and
values as would be provided under the required buffer and all of the following
conditions are met:

i. The total area of buffer after averaging is equal to the area required without
averaging.

ii. Averaging cannot result in the any portion of the buffer being reduced more
than 25 percent of its required width.

b. Buffer Width Reduction. The width of a required buffer may be reduced if the
applicant can demonstrate that the reduction will provide equal or greater functions
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and values as would be provided under the required buffer this will improve the
protection of wetland functions and all of the following conditions are met:

i. The buffer may not be reduced more than 25 percent of its required width.
ii. Native vegetation on other portions of the site is retained in order to offset
habitat loss from buffer reduction.

¢. The required buffer widths for proposed land uses with high-intensity impacts to
wetlands may be reduced to those required for moderate-intensity impacts under the
following conditions:

i. For wetlands that score moderate or high for habitat (5 points or more for the
habitat function), the width of the buffer may be reduced if both of the following
criteria are met:

a. A relatively undisturbed, vegetated corridor at least 100-feet wide is
provided if the wetland contains any priority habitats as defined by the
Washington Department of Fish and Wildlife. “Relatively undisturbed”
and “vegetated corridor” are defined in the Western Washington Wetland
Rating System. The corridor must be protected for the entire distance
between the wetland and the priority habitat by some type of legal
protection, such as a Notice to Title.

b. Measures to minimize the impacts of different land uses on wetlands,

such as the examples in Table 5, are applied.

ii. For wetlands that score less than 5 points for habitat, the buffer width may be
reduced to that required for moderate land use impacts by applying measures to

minimize the impacts of different land uses on wetlands, such as the examples in
Table 5.

d. Any request for buffer modification outlined above (BIMC 16.20.160.XX-XX)
shall be reviewed in conjunction with the underlying land use or construction permit.

A critical area permit is not required. Requests for buffer averaging or buffer

reduction shall include a Buffer Enhancement Plan prepared by a qualified
professional that meets the requirements of BIMC 16.20.XX. Buffer enhancement

plans shall be reviewed pursuant to the criteria in BIMC 16.20.XX.

e. Any other buffer modification, other than non-compensatory enhancement, requires
a Reasonable Use Exception pursuant to BIMC 16.20.XX.

Table 5: Examples of measures to minimize impacts to wetlands from different types of
activities.
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Examples | Examples of Measures to Minimize Impacts Activities that Cause the
of Disturbance
Disturbance
Lights e Direct lights away from wetland. Parking lots, warehouses,
manufacturing, residential
Noise e Locate activity that generates noise away Manufacturing, residential
from wetland.
o If warranted, enhance existing buffer with
native vegetation plantings adjacent to
noise source.
e For activities that generate relatively
continuous, potentially disruptive noise,
such as heavy industry or manufacturing
establish an additional 10-foot heavily
vegetated buffer strip immediately adjacent
to the outer wetland buffer.
Toxic ¢ Route all new runoff away from wetland. Parking lots, roads,
runoff* o Establish covenants limiting use of manufacturing, residential
pesticides within 150 £ feet of wetland. areas, application of
e Apply integrated pest management. agricultural pesticides,
landscaping
Stormwater | ¢ Retrofit stormwater detention and treatment | Parking lots, roads,
runoff for roads and existing adjacent manufacturing, residential
development. areas, landscaping
e Prevent channelized flow from lawns that
directly enters the buffer.
e Use Low Impact Development techniques
consistent with BIMC 15.20.
Change in | Infiltrate or treat, detain, and disperse new Impermeable surfaces,
water runoff into buffer. lawns, tilling
regime
Pets and Plant-dense-vegetation-around-buffer; suehas | Residential areas
human rosc-hawthorn-cte:
disturbance | e Plant buffer with dense, impenetrable
native vegetation appropriate for region.
o Install low impact fencing at buffer
perimeter.
e Place wetland and its buffer in separate
open space tract or protect with
conservation easement.
Dust Utilize best management practices to control | Tilled fields

17




dust.

* These examples are not necessarily adequate to meet the rules for minimizing toxic
runoff if threatened or endangered species are present at the site.
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. Wetland mitigation requirements. ~_ | Commented [CC2]: This section will be updated with Ecology
77777777777777777777777777777777777 ; guidance. No changes to mitigation ratios proposed.

1. Any impacts to wetlands or buffers shall be mitigated in accordance with

mitigation sequencing.

5. Acreage Replacement Ratio. Any applicant proposing to alter wetlands may
propose to reestablish, create, rehabititate, or enhance wetlands in order to compensate
for the wetland losses.

a. Replacement Ratios for Wetlands. Table 9 provides the required replacement
ratios for the reestablishment or creation, rehabilitation, or enhancement of a wetland.
The first number specifies the replacement acreage of wetlands and the second specifies
the acreage of wetlands altered.

Table 9: Replacement Ratios for Wetlands

Category and ||Re-establishment or ||Rehabilitation Hl:l Re- HEnhancement
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Type Creation establishment or |Only
Creation (R/C) or
Enhancement (E)
I - Forested 6:1 12:1 1:1R/C10:1E 24:1
1 — Highly 4:1 8:1 1:1R/C 6:1E 16:1
functioning
1 - Bog Not possible 6:1 of a Bog Case by Case Case by Case
I - Estuarine Case by Case 6:1 - Estuarine Case by Case Case by Case
11 - Estuarine Case by Case 4:1 - Estuarine Case by Case Case by Case
11 - Others 3:1 8:1 1:1R/C4:1E 12:1
111 2:1 4:1 1:1R/C2:1E 8:1
v |1.5:1 3:1 1:1R/C2:1E 6:1

b. Replacement ratios for buffers shall be 1:1.

c. Increased Replacement Ratio. The Director may increase the ratios under
the following circumstances:

i. Uncertainty as to the probable success of the proposed rehabitiation or
creation;

ii. Significant period of time between destruction and replication of
wetland functions; or

iii. Projected losses in functional value.

d. Decreased Replacement Ratio. The Director may decrease these ratios
when there are findings of special studies coordinated with agencies with expertise which
demonstrate that no net loss of wetland function or value is attained under the decreased
ratio.

e. In all cases, a minimum acreage replacement ratio of 1:1 shall be required.

6. Wetland Type. In-kind compensation shall be provided except where the
applicant can demonstrate that:

a. The wetland system is already significantly degraded and out-of-kind
replacement will result in a wetland with greater functions and values;

b. Scientific problems such as invasive/exotic vegetation and changes in
watershed hydrology make implementation of in-kind compensation impossible;

c. Out-of-kind replacement will best meet identified regional goals (e.g.,
replacement of historically diminished wetland types); and

d. Where out-of-kind replacement is accepted, greater acreage replacement
ratios may be required to compensate for lost functions and values.

7. Location. On-site compensation shall be provided except where the applicant
can demonstrate that:

a. The hydrology and ecosystem of the original wetland and those who
benefit from the hydrology and ecosystem will not be substantially damaged by the on-
site loss;

b. On-site compensation is not scientifically feasible due to problems with
hydrology, soils, or other factors;
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c. Compensation is not practical due to potentially adverse impacts from
surrounding land uses;

d. Existing functions and values at the site of the proposed restoration are
significantly greater than lost wetland functional values;

e. That established regional goals for flood storage, flood conveyance, habitat
or other wetland functions have been established and strongly justify location of
compensatory measures at another site;

f. There is no feasible location for on-site mitigation;

g. Off-site compensation shall occur within the same watershed, if feasible,
as the wetland loss occurred; provided, that Category IV wetlands may be replaced
outside of the watershed when there is no reasonable alternative; and

h. In selecting compensation sites, an applicant shall pursue siting in the
following order of preference:

i. Upland sites which were formerly wetlands;

ii. Idled upland sites generally having bare ground or vegetative cover
consisting primarily of invasive introduced species, weeds, or emergent vegetation; or

iii. Other disturbed upland.

8. Timing. Wherever feasible, compensatory projects shall be completed prior to
activities that will disturb wetlands, and immediately after activities that will temporarily
disturb wetlands. In all other cases, except for Category I wetlands, compensatory
projects should be completed prior to use or occupancy of the activity or development
which was conditioned upon such compensation. Construction of compensation projects
shall be timed to reduce impacts to existing wildlife and flora.

9. Cooperative Restoration, Creation or Enhancement Projects. The Director may
encourage, facilitate, and approve cooperative projects wherein a single applicant or other
organization with demonstrated capability may undertake a compensation project with
funding from other applicants under the following circumstances:

a. Restoration, creation or enhancement at a particular site may be
scientifically difficult or impossible; or

b. Creation of one or several larger wetlands may be preferable to many small
wetlands;

c. Persons proposing cooperative compensation projects shall:

i. Submit a joint permit application;

ii. Demonstrate compliance with all standards;

iii. Demonstrate the organizational and fiscal capability to act
cooperatively; and

iv. Demonstrate that long-term management can and will be provided.

10. Mitigation Banking.

a. The City may consider and approve replacement or enhancement of
wetlands to address unavoidable adverse impacts caused by development activities
through an approved wetland mitigation bank. Compensatory mitigation in advance of
authorized impacts must be provided through an approved mitigation bank if a bank is
used.
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b. When off-site mitigation is authorized, the Director shall give priority to
locations within the same drainage basin as the development proposal site that meet the
following:

i. Mitigation banking sites and resource mitigation reserves as authorized
by this chapter;

ii. Private mitigation sites that are established in compliance with the
requirements of this chapter and approved by the Director; and

iii. Public mitigation sites that have been ranked in a process that has
been supported by ecological assessments.

c. The Director may require documentation that the mitigation site has been
permanently preserved from future development or alteration that would be inconsistent
with the functions of the mitigation. The documentation may include, but need not be
limited to, a conservation easement, transfer of clearing credits or other agreement
between the applicant and owner of the mitigation site. The City may enter into
agreements or become a party to any easement or other agreement necessary to ensure
that the site continues to exist in its mitigated condition.

d. The Director shall maintain a list of sites available for use for off-site
mitigation projects.

e. The Director may develop a program to allow the payment of a fee in lieu
of providing mitigation on a development site. The program should address:

i. When the payment of a fee is allowed, considering the availability of a
site in geographic proximity with comparable hydrologic and biological functions and
potential for future habitat fragmentation and degradation; and

ii. The use of the fees for mitigation on public or private sites that have
been ranked according to ecological criteria through one or more programs that have
included a public process.
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3. Applications for critical area permits for aquifer recharge areas shall include:
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4. Storage, Processing, or Disposal of Radioactive Substances. Facilities that store (other than

minor sources such as medicinal uses or industrial testing devices), process, or dispose of

radioactive substances;

5. Hazardous liquid transmission pipelines:

6. Commercial mining and washing of metals, hard rock, sand, and gravel;

7. Hydrocarbon extraction, reprocessing, refinement, and storage:

8. Electroplating/metal finishing;

9. Facilities that treat, store, process, or dispose of hazardous waste; and

10. Other Prohibited Uses or Activities.

a. Activities that would significantly reduce the recharge to aquifers currently or

potentially used as a potable water source; and

b. Activities that would significantly reduce the recharge to aquifers that are a source of

significant baseflow to a stream.
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measures are not necessary to protect the quantity or quality of groundwater or surface water

or that the project does not pose a detrimental risk to groundwater or surface water. /[Formatted

Additional in-depth site assessment elements include: /{ Formatted

a. Lithologic characteristics and stratigraphic relationships of the affected aquifer(s) and <+ - - ‘[Formatted

: Indent: Left: 0.5"

- =
l;}.

I~ =
J

overlying geologic units and soil types including thickness, horizontal and vertical extent,

permeability, and infiltration rates of surface soils.

b. Delineation of identified structural features such as faults, fractures, and fissures.
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c. A contingency plan describing spill response and corrective actions to be taken if a
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A and B) impacted by the proposed project and jointly develop mitigation measures, a

of which shall be signed by the applicant and recorded with the applicant’s

property title.

g. Nitrate Loading Mitigation.

i. General Requirements. If a calculated nitrate loading concentration for a projectat < - - { Formatted: Indent: Left: 0.75"

__J

the designated point(s) of compliance per 16.20 120.C.2.k is equal to or greater than 5 Formatted

... [21]

milligrams per liter nitrate as nitrogen, then the applicant shall be required to place a

notification on the documents of title for the property affected and a monitoring plan

shall be developed to monitor the nitrate level and include a contingency plan to be
implemented if the nitrate level exceeds 10 milligrams per liter nitrate as nitrogen.

ii. Land Divisions, If the calculated nitrate loading concentration for a Jand division at Formatted

... [22]

the designated point(s) of compliance per 16.20 120.C.2.k is equal to or greater than 5

milligrams per liter nitrate as nitrogen, then the applicant shall:

- {Formatted: Indent: Left: 1"

__J

A) Develop a mitigation plan, to minimize the nitrate loading rate; and .

Formatted

... [23]




(B) Develop a contingency plan to be implemented if the nitrate concentration
exceeds 10 milligrams per liter nitrate as nitrogen; and

(C) Place notification on the plat stating that mitigation and contingency plans
exist.

i1i. Mitigation of nitrate in groundwater, from on-site septic systems may include

decreasing the density of septic system drainfields.

2. Recording of Mitigation Plan, Summaries.
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